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Abstract

The problem of environmental compliance is con&defrom an institutional

perspective. The problem is portrayed to be a dwat, comprising: a) the

specification of the appropriate social objectiee the regulated firm; and b) the
acquisition of the requisite information for theguéation of that firm. The specific

issue addressed is the nature of the various peegmints available for directing

regulated entities towards compliance with envirental standards in the context of
asymmetric information. We analyse various casaliss that demonstrate the
available approaches, some more centralised inrengig. France), others more
contractual (e.g. UK) and some very decentraligeg. (Korea). The choice of any
particular approach depends upon the country’'stivelapriorities regarding the

environmental problem and the asymmetric infornmtiproblem. The paper
concludes with a recommended model for the PRC dbatbines some of the best
features of each approach.

| would like to acknowledge the research assistavic®enise Leung (formerly,
Researcher at Centre for Law and Environment, Usitye College London) and
Anouchka Didier (Graduate Student at the Graduasétute, Geneva). Their very
highly competent assistance on the case studies w@astly appreciated.



Summary

This report provides a framework for consideringuage of international experiences
in the area of environmental law enforcement. Tisisa very broad area of
international activity, as different countries takery different approaches to the
solution of problems of the environment and theaiathent of environmental

objectives. These solutions can run from the lyigbéntralised (governmental

operation of industries and firms that impact upmeial objectives) to the highly

decentralised (empowerment of groups and assocgtthin society to represent
environmental interests in specified ways).

In this report we provide (in Part A) a generahiework for understanding how and
why there is such a broad range of choice in tlea af environmental enforcement,
through a very informal discussion of the problemhsagency involved in attaining
regulatory objectives. Then (in Part B) we provimncrete examples of different
approaches used by different countries in purs@ioigtions to the environmental
problem. Together the two parts provide a lot widamental information on the
range of approaches used in pursuit of environnhéaveenforcement.

Part A — An Economic Framework for EnvironmentalMdBnforcement

The environmental problem is usually viewed to ésuit of the appropriation of un-
priced (or under-priced) resources by the pollutiimpn. When resources are un-
priced, then any firm that makes use of them iemilly denying higher valued uses
to other groups or members of the same societyis iBhknown in economics as
allocative inefficiency, and it is a very basic Ipiem of market failure.

In order to address this problem, governments wailally try to find some means of
targeting a solution that balances legitimate dactarests in the resource. This may
be achieved, for example, by means of specifyingpeseninimum environmental
standard that will be maintained, or by pricingg(daxing) the previously un-priced
use of the resource.

However, the efficient implementation of any sdrefficient solution concept in the
area of the environment fundamentally concernsgéreeral problem of asymmetric
information in a regulatory environment.

In general, this means that the firm that is benmegulated has much better
information regarding its actions and its impadtant does the regulator. In this
situation the regulator must solve two simultaneproblems: 1) the specification of
the firm’s social objective (e.g. the maximisatiminoutput with the minimum impact
on the environment); and 2) the observation offittme’s actual performance against
this objective.

Without accurate monitoring of the firm, the spmefion of the target objective is
meaningless, as the firm is able to exercise abesdlliscretion without outside
knowledge of its actual performance.



The pursuit of accurate monitoring is then crititaenvironmental performance, and
there are at least three very different approatihataining this objective:

a) Central planning — this involves the governmentssititing its own choices
for those of a decentralised firm or industry. thns case the industry is
believed to be so replete with social impacts thatakes little sense to have
private industry involved in making many of the @dems.

b) Direct governmental regulation and monitoring of firm — this involves the
specification of the standard to be attained byfittne, and the creation of an
accurate monitoring mechanism, a professional ctdsgspectors, and a
system for ensuring that these inspectors do jbies:

c) Indirect governmental regulation and external nwmg — this involves
specification of a standard to be attained by ih@a,fand the creation of
incentives and powers vested in external agenBl€Os, individuals, banks,
shareholders, consumers) in order to have a widetyaf agents monitoring
for a wide range of social impacts.

Each of these approaches may be successful invaapi¢he joint outcome of
efficient resource allocation and information asifton, but each one is distinguished
by the priority that it places on the two partstbé problem. The first, Central
Planning, places most weight on specifying the aypate social objective, and little
weight on the solution of the information problefihe other two approaches place
far more weight on the information problem, and emluced weight on direct
government control over the social objective. f@&#nt countries differ in the
political priority they give to different parts tiese objectives, and so very different
systems are in use.

Part B — Case Studies in Environmental Law Enfoe®m

The three different countries considered in theecsasidies provide a range of
differing approaches to the problem of environmketdorcement. France is the
best example of a country that is working througredical structure of governance,
and attempting to optimise the workings of its ogowvernmental operators within
that inspectorate. A large part of the emphasisrance is placed on creating clear
and concrete standards, and then solving the prolole controlling a centralised
vertical governmental inspectorate. The UK isesgample of a country that operates
through a very flexible system of vertical regudati where the regulator attempts to
negotiate and incentivise the regulated party tdwsosme sort of agreed rate of
compliance. This involves working toward the twidfedent parts of the problem
(objective specification and information acquisijiosimultaneously, through a
flexible regulatory body employing a wide range pmfwers. Finally, Korea is an
example of a country that has adopted a more datisetd approach to
environmental regulation, in which the governmesss Bmpowered many individuals
and associations to monitor resource usage ankita cesource rights. In this way
Korea has placed a much greater emphasis on teeofalecentralised information
acquisition in solving environmental problems tias either the UK or France.



France Case Study:

France operates through the creation of variousldewf self-monitoring and self-
reporting obligations for its firms and industrieShese obligations lie with the firms
themselves, and then a government inspectoratésdrisheck on compliance with
those obligations.

The obligations of firms vary with the scale anduna of the operations employed by
the firm. They lie generally under one of thretegaries:

1) Declarationsrequired for less polluting activities, such as exldration to the
prefecture.

2) Authorizations required for activities with hgihlevels of risk/pollution. Operators
must submit application to relevant authority befstarting operation.

3) Self-Reporting:Environmental and social reporting obligations ieepi of all
companies listed in the New Economic RegulationsoA@001.

These obligations attach to the firms specifiedtiie relevant regulations. A
government inspectorate exists to follow-up andnnitor firm performance with

regard to these reporting obligations. Inspeatoust provide regulatory supervision,
monitoring of classified installations, and provisidormation to operators and the
public.

Inspections occur at regular intervals, the intedepending upon the nature of the
reporting obligation being assessed (but about emeey 2-3 years). Inspections can
be announced or unannounced. Unannounced inspgcie important in order to

ensure that accurate reporting is occurring.

It is crucial that the Inspectorate is seen to belly trustworthy. Inspectors are well-
paid civil servants viewed to be highly qualifiebfessionals. They must fulfil their
job specifications in line with the Civil Serviceh@rter that requires competency,
impartiality, equity, and transparency. Inspectwis® violate the Charter risk losing
their jobs. There is a governmental department knaw the Central Service for the
Prevention of Corruption that provides oversighthaf entire civil service.

The Prefecture is the enforcement arm of the Fregmiernment, and it would
become involved in any situation in which the fiismfound to have violated its
environmental or reporting obligations. If a viadat is discovered by the Inspectorate,
then the firm is referred to the Prefecture, whigls a large amount of discretion in
how to deal with the violation.

Administrative enforcement consists of formal nesicof non-compliance, and the
Prefect can issue an order requiring a financiglod#, a corrective action order, or
order for temporary closure. These powers endbé prefect to negotiate
compliance with a non-conforming firm.



A criminal violation may be found if there is a ten law on the point, an act or
omission in violation of the law, and an awarenetshe act or omission. Minor
offences and misdemeanors can still result in foreisnprisonment. These are little-
used enforcement remedies, but provide a basisidgotiated compliance and for
civil damages.

Many times government monitoring activity can régal civil liabilities as well.
Private parties or associations can bring a ci@fecon behalf of their membership.
Associations should indicate the collective intesdkey represent on behalf of their
membership within their constitutions.

In sum, France provides an example of a carefuhstructed vertical governmental
monitoring structure. It provides for the obligatito lie with the regulated firm, but
then it is the job of the Inspectorate to asceri@ity non-compliance (with the
environmental standard or the reporting obligationhe independent Corruption
Inspectorate observes the inspectors to ensuretlibsit meet all of the standards
required of civil servants. An independent Prefextetains a separation between the
agents monitoring the regulated firms and thosealm@ng. This means that
inspectors have little incentive to be realisedrfrdetermining or assessing fines and
penalties. In general, it is a well-thought outtieal system that attempts to enforce
environmental law through an emphasis on carefultraksed monitoring and
inspection.

United Kingdom Case Study:

The UK Case Study illustrates how law enforcemeay ime handled via the creation
of a basic structure of regulation (monitoring ardorcement), and then using this
structure to negotiate from to create more cooperaiutcomes.

The Environment Agency in the UK is wholly indepent of local and national

political pressures, providing for an independegérey charged solely with the
enforcement of environmental standards. This ieddpnce insulates the regulator
from political pressures, but also creates its pvablems of unsupervised discretion.

The agency has the ability to assess differentldewé civil sanctions (fines) in

advance of criminal sanctions. This gradation @hnaities is important for

maintaining additional incentives after a firm Hasen previously sanctioned. This
enables the agency to negotiate with the firm, evhétaining the authority to bring
further actions.

A very significant part of the UK approach is tamypde for negotiated cooperative
resolutions of regulatory problems, bargaining fritna starting point of the standard
environmental enforcement system. Regulators asted with wide-ranging
authority to negotiate outcomes with firms in a pe@tive manner, and this provides
the basis for encouraging the firm to share infaromeand to agree outcomes that are
readily monitored and enforceable.

The regulator has the responsibility for publishinfprmation on non-compliance on
the EA website and/or in its annual business perémce report. Since the EA is



independent, this information places pressure dh thee regulated firm, and also on
any politicians or regulators that are not doingjitfobs in encouraging compliance at
the firm.

Environmental tribunals are being created for theppse of handling less serious
violations. Such tribunals will possess expertisehie area of the environment, and
also much greater discretion in determining thecsans for dealing with
noncompliance. Full prosecutions in criminal cowsuld be reserved for the most
extreme cases.

In sum, the UK case study demonstrates how thetignltio the dual problem of
information and environment compliance may be desdilh via negotiation. The
regulatory structure in the UK recognises that éhir little reason to deal with
environmental problems in a situation where theullegd firm is wholly
uncooperative, since the firm possesses most of itfi@mation on whether
compliance is in place or not. For this reasor K regulator commences its
negotiations from a starting point of standard fafguy measures (penalties, criminal
sanctions) but then tries to negotiate a levellifeoved and agreed compliance that
the firm intends to supply. This is then enforcédough reliance upon an
independent agency with a lot of individual disimet and a wide range of potential
penalties to wield (information disclosure, widenga of civil penalties,
environmental tribunals).

Korea Case Study:

The Korean case study demonstrates how broaderamisals for environmental

compliance might be invoked in order to achieveiramvnental objectives. Korea
has made much progress over the past twenty yeaesds the adoption of a full and
systematic body of environmental standards and;lbasever, due to chronic under-
funding there has been a need to supplement goesaimregulatory efforts with

other efforts. In Korea this has been accomplidhe@dopting a series for reforms
based on broad public participation and engagemaesrivironmental enforcement.

Since democratization of the country the 1990’stg&ohas revolutionized the way it
handles environmental laws, creating stricter lag@n and investing resources into
the sector. Much of the legal structure was boevirom the US environmental
system, which is based around public engagemenitraotyement in environmental

decision making processes.

Decision-making was moved to the local level. Lamernments were given power
in making environmental decisions and to develogirtbown protection measures.
National environmental protection acts provided public consultation processes
occurring at the local level.

The legislative process of consultation and enga&p¢rnas been supplemented by a
private process of association and engagement.oughr NGO involvement, local
people have become aware of environmental issues mational scale and in their
own towns. NGOs have become involved in the emvitental consultation process,
adding pressure on the government to better prétecenvironment, and to enforce
laws.



More importantly, the national environmental legigdn has provided for both public
and private enforcement of environmental standar@&nce they are empowered to
bring enforcement actions, private citizens and N®@ve shown great interest and
initiative in monitoring neighbourhoods and citieI.he private sector (NGOs and
individuals) are now an integral part of the enémnent process.

One issue that always arises when private assoggatibecome involved in
environmental enforcement is the legal issue arfding”. Legal standing refers to
the legal requirements for allowing any given indual or association the authority
to bring an action on the part of the “public goodThis right has been interpreted
broadly in Korea. Korean citizens can bring casethe independent courts against
the government or companies regarding environmergslies. This enables
individuals and NGOs (and courts) to become a atwamponent of the enforcement
process in this country.

In sum, Korea demonstrates that a country thabbasa faced with severe difficulties
with environmental governance at the state levey stédl address these problems
through private involvement in the compliance pssce Individuals, NGOs and

associations may be involved in environmental erdorent at many levels:

consultation, monitoring, and penalties. Sina#viluals and associations bear the
costs of environmental non-compliance, there abstamtial incentives for them to do
the job of monitoring and enforcing environmentghnslards. When they are
empowered in legislation and in fact (as in Koreagy can become a fundamental
force supplementing the public enforcement mecinasis

The final recommendation of this report is that tbleoice of environmental
governance system must take into account both:hg&) dstablishment of clear
environmental objectives; and 2) the acquisition saffficient information on
compliance.

These dual objectives may be met in a number dindtsways, involving reliance
upon pure centralised governance mechanisms (goeégrninspection, monitoring
and enforcement) or upon much more decentralisgdrgance mechanisms (relying
upon regulatory discretion or public engagementl.he choice between these
approaches depends upon a country’s confidends owin governance structures and
in its capacity for securing information from thegulated entities. The case studies
demonstrate examples of countries with substaotiafidence in their civil service,
and its capacity to get the job done. France kaseg a lot of responsibility with its
Inspectorate and its professional capabilities. e THK has placed a lot of
responsibility with its Environment Agency, and #ébility to use discretion and
flexibility. On the other hand, Korea has demaastl that, when internal
governance procedures fail, it is still imminerghacticable to rely more upon private
individuals and associations to do much of the work



Recommendations:

The result of this review of the objectives andiamm available to a country for
environmental enforcement indicates that there isubstantial range of options
available for addressing the dual problem of emrmental compliance and
asymmetric information.

This review suggests that the following measureghinbe adopted as a model for
environmental compliance within the PRC:

1)

2)

3)

4)

5)

6)

7)

8)

An independent environmental monitoring agency (IH&imilar to the
UK’s Environment Agency) should be considered fdogion in the PRC.
The agency would be wholly independent of politeatl ministerial bodies,
and charged only with enforcing environmental séadd in all parts of PRC.
The members of the IEA should be subject to a addehics requiring that
any discretion be exercised in line with agency@pgles, and subject to
review by the Sanction Review Panel (set out belowAny failure of a
member of the IEA to exercise discretion in accoogawith the standards
of professionalism and competence is subject toaedhate removal. A civil
service commission should enforce such a standzathst all members of
the IEA (as in the case of France).

The IEA should have the authority to assess a ¢jmadaf penalties against
non-compliant firms, ranging from civil penaltienés) to the lodging of
criminal actions. (as in the UK)

The IEA should publish all information on environmt@& compliance on its
website on a regular (e.g. monthly) basis, inclgd&) names of any firms
breaching standards; b) the extent of noncompliamyeany fines or
penalties proposed or assessed; and d) any finesnaities collected. (as in
the UK)

The objective of civil sanctions should be to assassts in the amount of
any gain received by the non-compliant firm, togethvith any costs
incurred by the community or environment impactgdhe non-compliance.
The penalties should be immediately assessabléndyHA, subject to its
own discretion, but according to the principlesagthere. (as in the UK)

A Sanction Review Panel (SRP) should be establigbiedilar to the UK)
which assesses whether the penalties being asséssdtie IEA are
equivalent across jurisdictions and firms, and otoadance with the
principles set out above for setting penalties.

Private associations or individuals should be engred to bring complaints
before the SRP in the event that any act of nonptiamce is not adequately
monitored or penalised by the IEA. An individu@losild be able to bring
such a complaint if he/she is able to show thasheeis impacted by the
noncompliance. An association (NGO) should be dabldring such a
complaint if it is able to show that the represgataof such an interest is
part of the reason for the association’s existemcaccordance with its
constitution. (as in France and Korea)

Private associations (NGOs) should be enabled digléion for the reason
of monitoring and encouraging compliance with eowimental standards.



INTRODUCTION

The Peoples Republic of China is a case studyvirammental compliance problems.
Despite the adoption of an increasingly large bofignvironmental legislation and
standards, the country’s environment demonstrdtés improvement. Much of the
problem lies in the regulatory and administratitrecture that exists in China. (Lin,T.
and Swanson,T. 2010) Authority for enforcemerdigaggregrated and devolved to
local authorities (Environmental Protection Boards)most instances. This often
results in the classic “race to the bottom”, wheral regulatory authorities give way
to local development interests. This disaggregadilso provides little in the way of
any capacity for the widespread implementation aist®ffective regulatory
approaches. The approaches used are often pidcanwalways under pressure
from local interests. The result in the PRC igdieffective environmental regulation
and enforcement.

The purpose of this report is to analyse the basiture of the environmental
enforcement problem, and to develop concrete palpdar consideration in the PRC.
This report takes a broad perspective on the ieseavironmental law enforcement.
The question we are addressing here is: Whatisnbst cost effective approach to
the attainment of the objective of environmentablqy? There are a couple of
prefatory remarks to make about this as the quesiilnlressed in this paper.

First, this is not equivalent to an enquiry int@ tlmost cost-effective approaches to
environmental law enforcement. That question wdaddfocused only on the much
narrower question of the best means for monitoand sanctioning noncompliance.
In the economic analysis of that question, the ewércompliance is viewed as a
choice by the regulated firm, which is the outcoofiea balancing of the perceived
relative benefits from a) compliance with the laand the benefits flowing from
production in compliance) and b) noncompliance (@hproduction benefits are
higher but there is some likelihood of being detdcand then assessed with some
penalty).

The analysis of this question goes back to Beck86g) and simply looks at the

means by which regulated entities can be causgerizeive either a higher penalty
for or a greater likelihood of detection. The ligimre on this issue essentially asks:
which is the least costly means of increasing caanpk — increasing penalties or
increasing the likelihood of detection?

It is more interesting to ask about the wider ranfienterventions for encouraging
compliance - in addition to enhanced monitoring andanced sanctions. There has
been a substantial economic literature lookinghat regulatory issues dealing with
this problem, considering how a regulator can ssoptimal compliance by the firm
given theasymmetry in informatiotetween the two (i.e. the firm possesses more
information on the industry, its production proasssand its actual choices than the
regulator can ever possess - information is asymenleétween the two). (Laffont
and Tirole 1993) The issues addressed in thesature include: How much
discretion remains with the firm when information is asymnetr How much
information should the regulator acquire? How d$toncentive mechanisms be
constructed to take the asymmetry of informaticdio iaccount? The basic message
from this literature is that the regulation of fenis a mixture of these two basic



problems: 1) the problem of asymmetric informatiand 2) the problem of
inefficient private choices.

Direct monitoring and sanctioning by the regulaterof course one means of
encouraging compliance with environmental law, #mel consequent attainment of
environmental objectives, but there are numerobhgromeans for placing pressure
upon regulated entities. The regulated entity within a hierarchical structure that
provides many pressure points through which to act.

In this study we take this broader view of the doesof environmental law
enforcement. We ask about all of the various aggires to encouraging compliance
in an uncertain environment — including but not ited to monitoring and
enforcement by the governmentally designated ogetrsiadministrator (“the
regulator”’). There are many other potential owgrsimechanisms, other than the
designated regulators, including: neighbors offitme, and consumers of its products;
the competitors of the firm; the suppliers to aradtipipants in the firm (including
banks and unions); environmental organizations asgbciations; financial markets
and shareholders; the media and public informateren the general public and
citizenry. Any of these constituencies may be useg@ressure points for monitoring
and moving the polluting firm, and some of them rbayfar more influential than a
simple regulatory threat. In general, in westesandries, environmental compliance
is attained through some mix of interventions, ragthrough various pressure points
and compliance policies.

In figure 1 to this paper (see appendix), we attehoutline of all of the various
agencies that are able to influence environmentahptiance by a firm, and the
pressure points through which they influence it.th top of the chart is the classical
“vertical structure” of standard environmental riegion, led by government policy
makers and implemented (as against the firm/ingubly the regulators. This is the
typical — or vertical — way to think of the envirental regulation problem. Here
general environmental objectives are given by tbeeghment to regulators, who in
turn give more specific instructions to monitoisis this third level of hierarchy that
is responsible for actually inspecting the firmghe regulated industry, and bringing
detected violations to the attention of the regukat Within this vertical model of
regulation, environmental law enforcement is simglynatter of monitoring at each
level of the hierarchy, and enforcement to geneaateuch compliance as possible.

The remainder of figure 1 outlines the remaindertted structures available for
attaining environmental objectives. It shows thafiran exists within this vertical
structure (developed by the government) but alget&xvithin a set of horizontal
“markets” as well. In these markets the firm i®rsdo provide certain outputs
(products to consumers, and by-products to citizewse generally) and receives
inputs from others (e.g. loans from banks, finafioen equity markets, management
from managerial markets, labor from labor marketSially, it is also possible that
other branches of the government can also intexattethe firm if access is provided
(e.g. courts, local officials or ombudsman).

Any of these interfaces may act as a means of eagmg compliance. For example,

environmental courts may work on firms through puee brought via citizen groups
or environmental NGOs. Alternatively, consumerup® may bring pressure on firms
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if provided with information on poor performances @videnced by the “naming and
shaming” example from the UK above). It is alesgble to publish environmental
performance in the financial press, in order tduerfice share purchasers or bank
creditors in their dealings with the firm, alsorging pressure on the firm. All of
these are equally viable alternatives to standamdr@nmental enforcement, and
potentially much more effective. The governmemtigject should be to choose the
mechanisms that move the firm toward making theafigcdesired choices - at the
least cost possible.

In this paper we proceed as follows:

In the first part of the paper (Part A) we set the basic framework for considering
how government structure broadly considered is @bimpact upon the choice of the
regulated firm under conditions of asymmetric infiation. This is the basic theory
of environmental law enforcement.

In the second part of the paper (Part B) we settlmgte case studies emphasizing
different aspects of governance, demonstrating tifferent countries have adopted
very different approaches to environmental comgkan Each of these studies
emphasises a particular aspect or approach tocemf@nt, some more vertical in
approach and others more horizontal (or non-trawht). We will look at France,
UK and Korea in turn.

In France, the primary method of regulation regehls been focused on the central
government itself — the top level of the verticaérarchy. France has pursued
environmental objectives by means of encouraging-puluting firms. It has
invested substantial resources in designated “gmedunstries” in an attempt to turn
the economy toward those sectors that are lessitipgl This is a roundabout
approach to environmental law enforcement, progdinvery general signal of the
desired direction for the economy, but it can bemad as an example of attaining
environmental objectives by encouraging compliadustries. In addition, France
has made a recent effort at restructuring its nooinig and compliance system -
providing for a fairly systematic approach to ingjpey firms regarding their
compliance. We will examine France as a case sindfie way in which such
"vertical" approaches to environmental law enforeahtan be useful.

In the UK, on the other hand, the approach has bee&mcourage compliance at the
level of the regulator itself, and through a spec#pproach to compliance at this
level. The focus in the UK is on negotiated comuptie (between the regulator and
the industry), rather than through traditional lemforcement activities. The UK has
moved toward having a very wide range of potemtelalties available for use in the
event of noncompliance — ranging from publicityctaminal penalties — and it vests
its enforcement agency with the discretion to decsmhich penalty to employ. This
allows the agency to impose a lesser penalty, vihieatening a greater penalty if a
negotiated resolution is not reached. This pravitd® means by which discussions
are commenced and negotiations finalized with tbecompliant firm. This is an
example of negotiated compliance at the level efrdgulator.

Finally, in Korea we see a country that has dracallyi altered its environmental
performance via the employment of a wide range efth@ds and approaches. Here
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we emphasize the use of horizontal monitoring nmithe the use of citizen and
environmental association pressure against nonéanmiglrms. This has resulted in
providing access to courts against polluters fonynimterested citizen groups and
associations. These people, often neighbors optiieter, have every incentive to
continue monitoring and complaining about noncoame, and so a lot of
information is generated relatively costlessly.hisThorizontal change in institutions
made for a dramatic and rapid change in the enmisart in Korea.

In sum, this part of the paper provides the readtr a menu of options to consider
on how to address problems of environmental nontiamge — and it provides the
reader with three very different approaches useentty by three very different

governments. We provide these case studies tomnte how different countries
use these approaches to address this common proldacth then we derive

recommendations for the PRC based upon these ezamphe end-result is intended
to be a set of proposals that will help to addtassbasic problem of environmental
law enforcement as it exists in the PRC.
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PART A: A GENERAL FRAMEWORK FOR ENVIRONMENTAL
ENFORCEMENT

This part of the paper examines and explains tlaendwork of analysis used
throughout. It focuses on the diagram attachednnex 1, and provides a full
discussion and description of how this frameworglaxs the movement of regulated
firms toward desired outcomes. The narrow objecis to explain why there are
different avenues or approaches to securing enviemtal law enforcement, and to
make clear how the different ones can be giverceffeThe broader objective is to
make clear how environmental law enforcement isoanlgnation of the two

regulatory objectives: the securing of information regulated firms and the
movement of private firm choices nearer to those déine socially preferred.

1. The Economic Framework for Regulation
1.1 The Economic Objective of Regulation

In the economics of regulation, the goal of anynfils assumed to berofit
maximisation The firm has choices to make (regarding its ispwutputs and
production methods) and it makes all of these @win order to effect the purpose of
maximum profits, the difference between input cesig output revenues.

In general it is believed that this mode of behawiby firms is socially optimal.
When firms pay the full cost of inputs, and thememate outputs demanded by
society, the object of profit maximisation will gi@ the firm to allocate resources
optimally to the production of goods that sociegm@énds. This belief iefficient
resource allocatiorby profit maximising firms is a foundation stomethe belief that
market economies are able to achieve socially wdnille outcomes.

A fundamental exception to this general rule resulhen firms are able to acquire
resources without paying for them. Then firms tha® maximising profits will
automatically be directed toward the use of thes#eupriced resources, and profit-
maximisation (as a goal) will result in overexpddidbn of resources.

When is it the case that resources are under-@icédis is precisely the problem
afflicting those resources we know as "environmlegibads and services". Resources
such as the air or water are difficult to priced #aven if a price is in effect) it can be
difficult to collect the correct price from evergeior user. This is the source of the
environmental problemthe gearing of profit maximising industries/fgntoward the
overuse of underpriced resources.

What is the measure of the correct price to chdogeany resource use? This is
known as the concept afpportunity cost Opportunity cost is the value of any
resource given that it is allocated to its firsstese (i.e. the most highly valued use
throughout that society). It is assumed in a Watietioning market economy, that the
market will allocate resources to those uses thAtevthem most highly (simply by
outbidding other uses). The problem with unprioesburces (such as environmental
ones) is that the resources may be allocated tploervalue uses by users who are
very good at appropriating the resources.
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For example, it is possible that an unpriced resmguch as air may have a very high
value use for purposes of enabling children in @hi®urhood to breathe. When
they are unable to make use of adequate air qualityeir neighbourhood, the costs
of the foregone use may be valued in terms of rdiskg/s of education, increased
morbidity and illness (measured in terms of ho$iga#ion) and chronic impacts on
functionality (measured in terms of reduced capexciind incidence such as asthma
etc.) Despite the aggregate value of this usairofor the supply of health in that
neighbourhood, it can be straightforward for a hba@uring factory to appropriate all
of the value of the local air by means of burniaggé quantities of coal in its factory.
This factory is then allocating the local air qtalio the production of goods in its
factory, without paying the opportunity costs ofpdeing other users of the
alternative uses of that air. This is known ag=ernalised cosend it is a common
failure in market economies.

Thus, externalised costs (or externalities) resuthe failure of the market to allocate
resources efficiently. When a market economy isaflocating resources efficiently
through the price mechanism, firms that are pugsymofit maximisation will
systematically appropriate resources to their os@ without paying the appropriate
price. This results imnefficient resource allocationghe production of goods and
services in quantities that do not reflect the fdicial costs of their production.
Overexploited resources (such as unhealthful ae)tlae observed outcome of such
inefficient resource allocations.

The goal of the regulator is then to recognise akistence of inefficient resource
allocations, and to intervene to attempt to shiif$ butcome toward a more efficient
one. In order to do this in a market economy,useal way forward is to try to alter
the perspective of the firm concerned - in ordecdase its profit maximising choice
to result in more efficient resource allocationhaTf is, in a market economy, the
overarching goal of regulation is not necessanlyirect private firms to alter their
choices, but rather to alter their decision makiragneworks in such a way as to
cause them to make their own choices more effigi@mtregard to resource allocation.

This is a crucial point to understand regardingufaion. The goal of the regulator is
not to attempt to usurp the private firm's choi¢@ben they are observed to be
making inefficient choices within the existing dgon making framework). The goal
of the regulator in a decentralised economy isesx$tto alter the decision making
framework so as to cause the firms to make theagqreferred choices.

This approach is described through the conceptuamdwork of the basic
Principal/Agent Problem.(A good basic reference on the regulation of agetittsn
vertical structures is Milgrom and Roberts, 199@)hat framework the regulator acts
as the Principal, and it attempts to create a e#gy framework that causes the
Agent (the firm) to react to it by: a) choosingreamain within the industry and the
regulatory framework (thegoparticipation constraint and b) choosing to elect the
Principal's preferred outcome in preference toAlgent's preferences (thecentive
compatibility constraint Many different forms of institutional changean cause
the the profit-maximising choices of the Agenttange (taxes, penalties, standards),
but all of them must operate through altering theaebasic constraints of the firm.
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For example, the factory described above (usinthesupply of health-providing air)
might be suspected by the government of providingireefficient allocation of
resources in its neighbourhood on account of theriged air it is using. The
government could alter the decision making framéwora number of ways. One
possibility would be to charge a price on each ahagmissions that the firm produces.
If the regulator charged the firm the actual oppoity cost of that use of air (in terms
of the potential for health costs the emissionsegate), then the profit maximising
choice of the firm would be translated into a wedfanaximising choice (i.e. it would
result in an efficient resource allocation). Tisidecause the firm would have to pay
the cost for the use of the resource, and so itdvonly choose to do so to the extent
that the value of the firm's outputs exceeded diaither uses of that air. The firm
would use less air in aggregate, and the air suipplge community would generate
some factory production and some health produd¢tatancing the two goals). Note
that the regulator does not have to inform the fofrthe actual regulatory target or
the reason to pursue it, but simply changes thétynaximisation problem of the
firm so that its choice is more similar to the dhat the regulator wants it to solve.
That is, the Principal transforms the Agent's peabinto one that society would like
the firm to address.

Now, the regulator within a Principal/Agent framaWwdas a simple problem to solve
if it has full information on all of the relevachoices made by the firm. Any
mechanism is equally efficient at moving the agemnard the principal's desired
outcome, if the principal can see either all of dheices made by the agent, or the
outcome of the choices made by the agent. Thetisoltio the Principal/Agent
problem is a trivial matter in the context of fulformation.

It is far more difficult to solve regulatory prolhes if the some of the choices of the
firm are not observable by the regulator. For epl@min the case of the firm charged
the opportunity cost for its emissions, the regulaannot alter the firm's optimisation
problem if the firm does not believe that the regol is able to monitor its choices.
Then a price on emissions is irrelevant to its iproBaximisation problem, because
the price is only charged against those firm ctotbat are monitored. In the context
of such severe asymmetric information, a chargenag@missions would have no
impact on the firm's choices.

The problem of efficient mechanism desiggncerns the importance of solving the
dual problem of causing the firm to change its césiwithin a context where the
agent's choices are not necessarily fully obseevabThen it is critical that the

mechanism for regulating firm choice is able tovie for the capacity to both

induce optimal choice and to provide informationtioat choice.

1.2 The Three Basic Approaches to Regulation

There are three basic routes for moving the firdusiry in the direction of efficient
resource allocation:

1) Central Planning - directed outcome

First, the regulator may attempt to calculate tfieient outcome as an engineering
matter. This amounts to an attempt to ascertaih the efficient set of outputs that
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should be emanating from a particular bundle cbueses, and the efficient allocation
of resources that would be required to achieve that

For example, the central planner might survey ghi®murhood similar to the one
described above and decide that the appropriateainyoods to issue from there
should be mainly children's health and educatiord that the goal of industrial
production should receive a higher priority. light decide this by, for example,
asking economists to value the costs to childreeath, and deciding that this cost
overrode the value of factory production in thanoounity.

Then the central planning solution could take mfamgns. The planner could simply
order the factory to shut down, or it might placeesmissions standard on the factory
requiring it to eliminate harmful emissions, omtght simply specify the technology
that must be used by the factory to remove or redemissions. All of these
approaches have been used by many different goesisnm the pursuit of directed
outcomes.

The central planner must recognise, however, thatiempt to move the firm to the
desired resource allocation outcome depends updm the identification of that
outcome in advance, and the causing of the firmawe to the identified outcome. A
firm has many other choices other than simple canpé with a regulatory directive,
and so (to the extent that the firm's choices ambservable) the regulatory outcome
might be different the one that is directed.

For example, in the case of the factory discusbede if the central planner directed
the firm to meet a daily emissions standard in otde@void excessive pollutants, then
the firm might respond to the daily limit simply Bhifting much of its production to

the nighttime (thereby avoiding the time when thmissions were more easily
monitored and counted). This is simply one exangfl¢he sort of discretion that

might remain with the regulated firm, under cenpldnning, that would cause the
outcome to deviate significantly from the desirew.0 The difficulty of accounting

for emissions during the nighttime means that the fetains this discretion to use
the un-priced resource at this time of day.

The fundamental problem of central planning liesushagency costsThese are the
costs incurred by reason of the discretion thateisined by private firms and
industries, when there is incomplete or asymmaidormation. There are many
different choices a firm might make in responsa f@anner's directive, and only one
of those choices is the one the planner actuabyre® If the choice of the firm is not
directly observable in all cases, then there aversé categories of costs, all resulting
from this asymmetric information Retained dis@etand agency costs also result in
substantial costs of monitoring and enforcemeritesg are all different names for the
same categories of agency costliness. The costssoflirect - or central planning -
approach lie in agency costs and also in the wafstrmation requirements for
ascertaining the efficient resource allocation had to move toward it.

16



2) Direct Regulation - governmental pricing of resurces

An equally effective approach, although less diiacapplication, is the attempt to
ascertain the optimal charge to assess or the aptjuantity of pollution to allow in a
particular context. Then - once the optimal pacejuantity of pollution is known -
the regulator moves the firm toward the social mptn by means of an implicit
market mechanism.

This might be done for example by deciding on atinogd emissions charge that any
firm must pay in a given neighbourhood in ordeetoit one unit of pollution there.

As mentioned above, this charge should equate twé&hopportunity cost of clean air
(for purposes of producing health).

The main difference between this approach and thetral planning outcome
described above is that the firm is left to dedidev to deal with pollution emissions,
once the charge is known. It can simply pay thergd on each unit of emissions, or
it might try to minimise emissions by means of temlogical change or production
alterations. It might simply alter the sorts aputs it uses, in order to alter the
outputs that it generates. For example, much ef résponse by firms to SOX
controls in many countries was simply to shift teelf inputs that emitted far less
sulphur. Other firms responded to these regulatiby means of changing
technologies, either in terms of new furnaces ov amission abatement technologies.
So - firms are excellent mechanisms for searchongahd identifying the most cost
effective response to a newly imposed price or raim.

Of course firms can also respond to a tax or limposed by the government, by
simply shifting toward times and situations whelne tmonitoring of emissions is
difficult. Just as in the case of central planndtigection, firms can also respond to a
tax by shifting production to the nighttime. ifmhs are difficult to monitor at
particular times or in particular ways, then shitiin the direction of this difficulty
will be one of the means by which profit maximisifigns will avoid regulatory
constraints or taxes.

So, the advantage of using regulatory instrumemds focus on mimicking the price
mechanism is that placing a price on resourcesigesvthe firm/industry with the
incentive to search out the least cost techniquesnfinimising the (detected)
emissions. The choices for the firm run from thexit from the
industry/neighborhood to the creation of emissioeducing techniques and
innovations. The regulator in this situationeslupon the firm to move itself toward
the more efficient outcome, and it relies upon pinee mechanism to provide the
incentive for firms to want to target efficient uskresources.

The disadvantages of regulatory instruments remary much the same as central
planning approaches. If resource use is to beegror limited, then the regulator
must be able to detect any and all usage for tloe pnechanism to incentivise the
firm toward efficiency. Otherwise, if the firm ehs discretion, it will simply shift to
times and places when resource use remains unpriced

Therefore the costs of regulation remain similacgatral planning. There is the cost
of obtaining the information required for targetitige efficient resource price, and
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there is also the cost of monitoring for any arldesdource use - in order to charge the
efficient price against its use. Regulators musttioue to dedicate resources to
monitoring and enforcement - in order to make miabksed mechanisms effective.

3) Indirect Methods for Regulation - bringing coss back to the polluter

A third and much less well-recognised form of regioin concerns any number of a
wide range of indirect methods used to internahgecosts of pollution to a polluter.

The most obvious and direct route to internalisogh costs is for the government to
calculate the cost, and then to attempt to chdrg@olluter for each unit of use.

More indirectly, it is also possible for other us@&f resources to be empowered to
charge polluters for the inefficient use of resagtc This can be done in a number of
ways:

1) neighbours might be given the right to charge firm for use of their common
resources in courts (liability);

2) banks and financial institutions can be maderseéarily liable for costs incurred
by firms that they finance (secondary liability);

3) shareholders might be provided with the righinformation on potential costs and
claims that might result from pollution caused bymg they own (shareholder
activism);

4) managers might then compete for better jobspasitions by reference in part to
their ability to avoid inefficient resource managerhand the costs that result;

5) consumers might be provided with informationtba production processes used
by firms and the emissions they imply (labellinggdia information);

6) citizen action groups might be allowed to fotohby and provide information for
the purpose of contesting inefficient resourcetysérms and industry (NGOs).

In appendix |, the figure shows these as particplassure points that exist in the
morehorizontal structureof the firm or industry (at the bottom of thatuig). In this
framework the firm is being incentivised not by tievernment or regulator directly -
but by means of the government providing enabliogvgrs to those within the
economy who also have an interest in efficient ues® use. These agents are
usually incentivised by having the government redsg the opportunity costs that
arise from having their resources appropriated, prodiding a mechanism for the
compensation of these costs when a good clainoigepragainst a firm or industry.

For example, in the case of the factory pollutingegghbourhood's air supply, it is
possible for the government to act by enabBrgoost pricingnechanisms: these are
mechanisms that enable an individual to claim & <cof inefficient resource use in
a court claim. Then a person with an asthmatitdcho has missed many days of
schools would be enabled to bring a claim in lagairt to claim damages from the
firm or firms polluting the local air supply. Oneech a claim is proven, it establishes
the price of such air pollution after the fact (@st), and firms are placed on notice
that any individual harmed by their activities intdre also must be compensated for
that usage. This price of pollution then becommsrnalised in the thinking of the
firm, and it must then decide whether to simply gagh claims or to take steps to
minimise claim-generating emissions in the future.
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The other mechanisms listed above are derivati/dgbasic liability of the firm. If
inefficient pollution comes to be seen as a po#ditost of doing business, then firms
will have to compete in this dimension as well mghose involving quality of their
produced goods. Consumers may demand informatiornvhich firms are most
efficient in resource use. Banks and shareholderg demand information to help
them to avoid inefficient firms. NGOs and mediagyarisations may attempt to
provide the information desired by consumers, fom@ninstitutions and interested
citizen groups. Basically, the pricing of poltuticosts (through the creation of some
sort of liability for damages caused) generate®w market for the information on
these potential costs deriving from inefficientaesce use.

And this is the most important benefit flowing fraansystem based upon indirectly
generated pricing of inefficient resource usecréates many different incentives for
the monitoring and measuring of firm performand®hen the regulator acts directly
(and creates a price payable only to the governrfeenise of resources), then the
only incentive for monitoring that is created liegth the government. When the
regulator acts indirectly (and creates a price plydo any individual who is
impacted by inefficient resource use), the incentier monitoring becomes much
more economy-wide. There is an incentive for ateptially impacted users of
environmental resources to become monitors of ithesfand industries with which
they share the resources.

In general, it is important to recognise that tegulated firm responds to both the
direct regulation regime by the government, ano &bsthe indirect pressure points
that result within the horizontal structure surrdung the firm. These are most
particularly activated when the pricing of the nes@ actually occurs at that level -
through the creation of a right of action for ligi®s for harms resulting from
inefficient resource use. Then all of the otagsociated stakeholders in the firm can
be motivated by reason of the need for monitororgstich potential liabilities before
they are incurred.

Such indirect pressure points can be equally inapbiih the context of firm liabilities
that result from direct government penalisatiostudies of both civil and criminal
penalties in the US have shown that shareholdetsdveiw support from those firms
found to be in nonconformance with legal requiretserit might also be the case that
managers, banks and financial institutions withdsamme support from such firms as
well. In any event, it is important to recognigett openness of information and
transparency of regulation can be essential towaging these other more horizontal
mechanisms in providing additional monitoring o firm's performance.

1.3 Summary of Part A - General Framework on Law Bforcement

Solving the problem of environmental law enforcetmsriundamental to the solution
of environmental problems. This is because enw@mtal problems are the result of
inefficient resource exploitation, which itself u#ts from the problem of unpriced
resource usage. Hence, the solution to an enveatahproblem is to move firms
toward the level of resource use that would obitaia world in which resources were
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charged efficiently. This movement can only odédine government is successful in
both identifying the outcome which the firm should ttigand also in securing the
information on which the observation of the firmésponse can be based.

This may seem obvious, but history is replete viitins' successful avoidance of
regulatory directions. It is clear that the smntto environmental problems is at
least as much one of information and implementatasnit is of identification of the
desired solution. Some mechanism must be idedtifiat minimises the agency costs
of firm discretion, as much as it maximises efintieesource use.

To that end, we have outlined the three basic ambres for governmental solutions
to environmental problems: a) central planningglibgct government regulation; and
c) indirect government regulation. Each of thegpreaches lies at a different point
on the spectrum of regulatory costliness. Cerglahning is notorious for its high
agency and information costs, but in theory disetatgets efficient resource use. On
the other hand, indirect government regulationoftigh liability, information and
activism) minimises the costs of monitoring butmach more inexact in regard to its
target. Direct government regulation has soméhefltest and some of the worst of
both worlds.

We turn now to three different case studies ofedédht countries, and the ways in

which they have attempted to address this combimeashitoring/environmental
problem. These are case studies in approachewvitoemental law enforcement.
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Part A Summary — General Framework on Law Enforcenent

The efficient implementation of law enforcementhe area of environment concern
the general problem of asymmetric information negulatory environment.

In general, this means that the firm that is beegulated has much better informatig
on its actions and its impacts than does its régulaln this situation the regulator
must solve two simultaneous problems: 1) the spatibn of the firm’s social
objective (e.g. the maximisation of output with thenimum impact on the
environment); and 2) the observation of the firacsual performance against this
objective.

Without accurate monitoring of the firm, the sp&eifion of the target objective is
meaningless, as the firm is able to exercise atesdigcretion without outside
knowledge of its actual performance.

The pursuit of accurate monitoring is then critimaénvironmental performance, ang
there are three very different approaches to atigithis objective:

a) Central planning — this involves the governmentssititing its own choices
for those of a decentralised firm or industry.tiis case the industry is
believed to be so replete with social impacts ithatakes little sense to have
private industry involved in making many of the gams.

b) Direct governmental regulation and monitoring a fiim — this involves the
specification of the standard to be attained byfithe, and the creation of an
accurate monitoring mechanism, a professional dassspectors, and a
system for ensuring that these inspectors do jbles:

c) Indirect governmental regulation and external namg — this involves
specification of a standard to be attained by ittme, fand the creation of
incentives and powers vested in external agenbi€gOs, individuals, banks,
shareholders, consumers) in order to have a widetyaf agents monitoring
for a wide range of social impacts.

N
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PART B: CASE STUDIES IN APPROACHES TO ENVIRONMENTA L LAW
ENFORCEMENT

Introduction

In this part of the paper we wish to provide coterexamples of these different
approaches to environmental law enforcement. rEnge of approaches used by
different countries is generated by the differimgppties placed on the different parts
of the environmental problem. As described it Rathe problem of environmental

resource allocation comes in two parts: 1) spedifon of the societal objective for

resource allocation; and 2) acquisition of compleétdormation on resource

appropriation. It is necessary to address botts multaneously in order to have a
solution concept that addresses either independentl

Different countries place higher priorities on guraat of the problem, or the other. On
the one hand, the specification of the desiredrenuiental objective might be done
in a highly centralized manner, with little concéon how the centralized process will
engender the information necessary to implementabgctive. For example, many
countries will keep industries with substantial e implications closely held
within the governmental sector — in order to enshat a carefully balanced objective
is pursued. This could be argued to be the ca#ie iegard to fisheries in some
countries or nuclear generation in others. Indhesses the government retains near-
complete control over issues of resource allocateomd attempts to manage the
problem through internal or governmental processdss places a high premium on
control, but leaves the issues regarding infornmat@cquisition (monitoring)
unspecified. To a great extent this approach glérem a faith in the capacity for
governmental processes to work efficiently in aitag a specified objective, but it
also involves the careful specification of proceske generating information within
government. (see Case Study on France)

On the other hand, there are other countries thkatepa far higher priority on
decentralized management of the environmental pnobdnd the specification of
processes for generating accurate information daggquthe use of resources. This
often involves the creation of a highly decentedizystem of management, by which
many individuals or associations have rights amémtives to report on unauthorized
uses of environmental resources. Such decentlabpproaches are based in the
belief that the crucial part of the environmentadlgem is the empowerment of all
individuals impacted by a particular environmemig glaces a higher priority on the
problem of information acquisition over that of tafized control over the
environmental objective. (see Case Study on Korea)

There is no one generally-preferred approach tor@mwental law enforcement to be
recommended, on account of the differing prioritteat might be placed on the
different parts of the problem. The case studere linstead provide good examples
of how different systems result from these diffénamorities.
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1. France: Governmental Processes of Inspection @Monitoring

France is a country that places a high priorityhtencreation of careful procedures for
the centralised management of environmental obesti It has created a vertical
structure of monitoring, inspections, and contr@asures. These vertical systems of
control are intended to provide the government &itheffective means for observing
non-compliance with environmental objectives, aod dnsuring that information is
acquired and used in enforcing compliance. It ples an excellent case study in a
centralised system for managing vertically struesusf governance. (see Figure 1)

1.1 Structure of French Environmental Bodie$

We commence our discussion of France with a ddsmmipf its governance structure
for the monitoring of environmental performance riegulated entities. France is a
country with an historical focus on vertical forme$ governance. The structure
provides the means for monitoring important fa@stacross the nation, and the focus
in this country is on investing in a pervasive ntornng structure.

The Ministry of Ecology, Sustainable Development, lansport and Housing

The Ministere de I'Ecologie, du Développement Digaldes Transports et du
Logement (Ministry of is the Ministry of EcologySustainable Development,
Transport and Housing) is in charge of the EU emnmental legislation transposition
and the enactment of national laws and regulatioimsthe Ministry, the Direction
Générale de la Prévention des Risques (Directoaperal of Risk Prevention
(DGPR)) is in charge of industrial pollution cortrotechnical assistance,
methodological and regulatory guidance and ovetsaghcompliance assurance. The
Technological Risk Service and the Bureau of Regra Inspection and Control
Guidance and Quality, the latter being under threction of the former, both deal
specifically with monitoring practices.

A key feature of the organization in France is ithie of the “préfet” (prefect). The
prefect is under the authority of the Ministry amgresents the central government.
There is one prefect for every territorial depamimef which there are 100 in France.
Since the prefect represents the central Governrhent the one that will carry out
the compliance monitoring and the administrativeomement. Additionally, he and
his representative chair the Conseil DépartemelgdEnvironnement et des Risques
Sanitaires et Technologiques (CODERST) (Departnhedtauncil of Environment
and Sanitary and Technological Risks). It is “akeholder committee comprising
representatives of government agencies, local ezlegfficials, NGOs and experts —
which meets monthly and contributes to the elalbmmaand implementation of local
environmental policies and delivers opinions (usuédllowed by the prefect) on
individual draft environmental permits and admirdsive sanctions®

The prefect is assisted by several delegated itispedepartments, which fall under
the Ministry of Sustainable Development for thigegfic activity, but are also part of
other ministries’ offices as well. These inspecti@partments are:

1 Updated elements from the following OECD report: OECD (2009), Ensuring Environmental
Compliance: Trends and Good Practices, OECD Publishing. doi: 10.1787/9789264059597-en.
2 Jbid. at 114.
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» The Directions Régionales de I'Environnement, déménagement et du
Logement (DREAL) (Regional Directorate of the Emviment, Development
and Housing) are in charge of enforcing sustainaaeelopment policies
introduced by the Government. Notably, DREAL assisdministrative
authorities in their missions of planning, estdbhg programs and projects
related to the environment. There is a DREAL inrguegion except in the
Parisian region (in which case, the Direction Ragle et Interdépartementale
de I'Environnement et de I'Energie (DRIEE) (Regibridirectorate and
interdistrict of the environment and energy) isclmarge of these activities)
and for overseas territories (which have separabecidrates for the
environment, development and housing).

 The Directions Départementales des Services Vdéiéem (DDSV)
(Departmental Veterinary Service Directorates) ame charge of the
implementation of environmental requirements forri@dtural sites,
slaughterhouses and some food industries.

* The Service Technique Interdépartemental d’'Inspectdes Installations
Classées” (STIHIC) (Technical Service for Inspectaf Classified Industrial
Installations) is an agency under the Police Ptefecof Paris covering the
capital itself and its surrounding departments.

High Council for the Prevention of Technological Rsks

The Conseil Supérieur de la Prevention des RisGeebnologiques (CSPRT) (High
Council for the Prevention of Technological Riskskists the Minister in charge of
classified installations. It is composed of fivertpa administration, NGOs for the
protection of the environment representatives, @tguis/user representatives,
employees working in classified installations regm@atives, and mayors’
representatives. Moreover, the High Council inchideembers of representing
government agencies, former and actual inspecfarkssified installations and legal
professionals. It issues mandatory and consultatpieions on draft legislation and
regulations. However, the Directorate General o$kRPrevention (DGPR) often
consults with it when dealing with any draft inatbn to classified installations.

1.2 Regulatory Regimes

The compliance mechanism used in a given situatiirvary, depending on the type
of installation. Therefore, it is necessary to axpkhe categories of “installations”. In
France, this term is used differently than it isother countries, such as the UK. It
refers to one technical unit of a facility, evensituations where multiple technical
units may have been permitted as one entity (whickhe UK, would be referred to
as an installation). Permitting and compliance régu are analyzed in terms of
numbers of facilities, not number of installatioifie Ministry does not regulate, on
an environmental basis, non-classified installajomhich fall below the regulatory
thresholds for declaration requirements. Theream@oximately 500,000 classified
installations in France.
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Permitted installations

In France, issuance of permits has been integrateakss the environmental media
since the adoption and subsequent implementatiothefl976 Law on Classified
Installations. The prefect issues a permit, throagh order (arrété), based on a
proposal from an inspection service, and it isd/dbr an unlimited time period
(except for quarries and landfills). However, pasnmust be reviewed every 10 years,
and the operator must notify the prefect of anyisicant operational changes which
may require submission of a new permit applicat@ertain categories of “classified”
installations (high-risk facilities subject to petsnwith siting restrictions, waste
management installations, and quarries) are redjuogprovide a bank or insurance
guarantee covering routine operations, potentialcidaots, as well as
decommissioning and site remediation.

Declared installations

Declared installations are subject to general Ibigpdiules that are laid out in
standardized ministerial orders (arrétés-typesgs€hrequirements are attached to the
formal acknowledgement of receipt of a declaratwhich is sent by the prefect to
the operator. In some cases, the prefect may iasuerder to make them more
stringent to reflect local conditions. However, thepection services do not usually
have an opportunity to review a declaration or necend rejecting it.

Under a 2006 regulation, some categories of detliastallations have to request and
undergo periodic compliance checks (once everyassyer 10 years if they have a
certified EMS) by third-party organizations acctediby the Ministry of Sustainable

Development. There is also a provision under camnaitbn to allow the inspection

services to review declarations and to add specdiditions for installations located

in environmentally sensitive area$.”

Regulatory Regimes in Summary

- A “classified installation” is any industrial agricultural installation that is likely t
present a risk or cause pollution or nuisance, @albe if it is likely to affect the
safety or health of local residents.

- A declaration is required for the less pollutiagd less hazardous activities.|A
simple declaration to the Prefecture is all thaegired .
- An authorization is required for higher levelsrafk or pollution. Operators must
submit an application for an authorization demaistg the acceptability of the rigk
before starting operating. The Prefect may graméfuse the authorizatior.”

[®)

1.3 Current Rules and Regulations
Reporting

The New Economic Regulations Act (NRE) of 2001 estatin Article 116, that
environmental and social reporting is mandatorylisied companies, which are very

3 Supranote 1 at116-117.

4 Ministere de I'’Ecologie et du Développement Durable, The inspectorate of Classified
Installations, Environmental policing of industrial and agricultural facilities, 2005, available at
http://www.installationsclassees.developpement-

durable.gouv.fr/IMG/pdf/plaquettelC anglais.pdf, accessed 13 July 2011.
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often holding companies. The companies are requicedeport on social and
environmental performance in the management report.

A new law, Grenelle Il Law, extends the obligatitm companies with over 500

employees and a balance sheet total of over 43omituros, provided that they are
also obliged to establish a social balance sheasemublic savings on the regulated
market. Most importantly, the law provides thatgrarcompanies must report on the
consideration of social and environmental impadtsheir subsidiaries. Companies

which do not come under the Commercial Code, buttrtfee above criteria, must

also fulfill this obligation.®

The information “is subject to verification by andependent third-party body,
according to terms set by Conseil d’Etat decreds Merification gives rise to a
recommendation which is sent to the shareholdersi@mbers’ meeting at the same
time as the report of the board of directors orcetige board.® This provision
applies to the financial year ending 31 Decembetl2@or companies whose
securities are admitted to trading on a regulatadket. It applies to the financial
year ending 31 December 2016 for all companiesntalunder the article, namely
companies whose balance sheet total, turnover arbau of employees exceed
thresholds set by the Conseil d’Etat decree. Thdependent third-party
recommendation “includes certification of the preseof all information which must
be included with regard to legal or regulatory gations. This certification is due as
of the financial year ending 31 December 2011 fbr@ampanies concerned by the
present Article.”

There are no sanctions available against a comyiafgting the mandatory reporting
obligation. However, any party with an interesttire information contained in the
reports has the right to efficient judicial recauend a daily fine, in order to obtain,
from the company, the missing extra-financial infation. However, two limits

apply’. First of all, “any person presenting an interedies not mean “any third-
party”. The law is intended for stakeholders sushshareholders, the board of
directors and the works council. Secondly, the ues® is available exclusively in the
case of the non-publication of the report, and doet apply for partially false

information.

Inspections®
There are approximately 1,500 inspectors (approtdiyal,200 full time) in the
DREAL and STIIIC. There are approximately 24,008piections per yea?.

5 Ibid. at 3.

6 Ibid. at 2.

7 Ibid.

8 AEED, Informations extra-financiéres : Leur « importance progressive » en fait une « source de
responsabilité pour les acteurs», Sherpa, 30 August 2010, available at http://www.asso-
sherpa.org/archives/1032, accessed 5 July 2011.

9 Ministry of Ecologie, Sustainable Development, Transport and Housing’s portal for classified
installations: http://installationsclassees.ecologie.gouv.fr/.

10 Ministry of Ecologie, Sustainable Development, Transport and Housing’s portal for classified
installations at
http://installationsclassees.ecologie.gouv.fr/.http: //www.installationsclassees.developpement-
durable.gouv.fr/Organisation-des-services-de-1,14339.html
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The Inspectorate’s mission is to provide environtakpolicing of industrial and
agricultural facilities. These missions aim at mmng and reducing dangers and
nuisances in order to protect individuals, the emmment and public health. However,
operators remain responsible for their installajorirom the time operations
commence to shutdown or transfer. Inspectors Haee tmain duties:

- Regulatory supervision: examination of applicatidios authorization;
examination of files of closure of activity;

- Monitoring of classified installations: onsite irgpion, examination of
reports or studies of external inspection bodiesppsal of administrative
sanctions to Prefects or for prosecution to PuBligsecutors in case of
infringement of regulations;

- Providing information to operators and the public.

A classified installation, authorized or declared)l be inspected to check its
conformity with regulations. The inspectors forsddied installations are in charge of
these visits. They are under the direct supervisiothe DREAL, the DDSV and the
STIC. Though the majority of inspectors do not éav specialization, there is an
increase of technical specialization in the indaksectors covered.

If necessary, an independent laboratory can be é¢ssioned by the Inspectorate of
classified installations to take samples and amatififerent aspects of the installation.
The financial costs of these analyses are bornthdyperator. The inspectors and
the laboratories can operate onsite, either simetiasly or separately.

These onsite visits do not exclude permanent setfHoring by the operator. An

installation has permanent control of the operataraste and/or the activity’s impact
on the environment. The operator has to gathercangment on the results before
transferring them to the Inspectorate of classifrestallations. Declared installations
have 1aln additional specific regulatory regime. Treigime is currently being put into
place.

Objective of inspection

Every visit consists of one or more inspectors timbnsite to check the conformity
of the installation with the law and regulationatthpply to classified installations.

Generally, the inspection’s objective is to cheblttthe conditions of operations
stated either in the prefect’s authorization ornfiaistry’s regulation for the specific
industrial domain. An inspection can also be inezhtb check that the installation has
received a prior authorization or declaration. Bwions can be categorized in
different ways, depending on the information preddo the operator. An announced
inspection is when the operator is informed, astled8 hours prior, that a visit will
take place. A spot check inspection occurs wherirtggector arrives unannounced,
without any prior notice.

11 Ministry of Ecologie, Sustainable Development, Transport and Housing’s portal for classified
installations at http://installationsclassees.ecologie.gouv.fr/Qui-controle.html, accessed 15 July
2011. The provisions regulating this control are being drafted. Articles R512-56 to R512-66 and
R514-5 of the Environmental Code comprise the main guidelines.
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Depending on the objective of the inspection, apéttion can be general, where the
inspector checks all necessary parameters, onibeaargeted at certain parameters.
The inspection can be of three different degraestepth (the whole industrial site is
inspected, which requires a detailed preparatiosyal (inspection which requires a
standard knowledge of the installation and its emment, including administrative,
by the inspector), and punctual (which is quick aekcted exclusively to a few
parameters).

Inspections can also be planned or incidental. akpéd inspection occurs annually,
or within a framework lasting several years. Irsthituation, the inspector informs the
operator about the date and the theme of the itispe@n incidental inspection is
triggered by an unforeseeable event, such as é&gah, an accident, or closure of an
installation.

Frequency of inspection

There are a minimum number of inspections requideghending on the gravity of
potential damage or danger at a particular ingtatla Frequency is organized as
follows:

- At least once a year for the 2,000 facilities hgvine highest risks. These

“national priority” facilities include:

% “High threshold” Seveso installations; Waste steraggeatment and
disposal installations with capacity above 20,000 tor hazardous
waste and 40,000 t/yr for municipal solid waste;

+ Installations with significant pollution releasesdst of them are IPPC
installations); and

+ Installations that which carry out spreading of tgaw effluent-origin
material (e.g. sludge) on agricultural lartd.”

- At least once every three years for the 8 000ifes|presenting less risks;
- At least once every 10 years for the remainingitees.

Apart from these categories, the inspectorate a$sified installations can also

create specific programs for inspections of certategories of installations, such

as foundries, silos, etc. A program can includehbatithorized and declared

installations. Some are decided on a national basd then transferred to

decentralized services. Finally, as previously roseid, unforeseeable events such
as accidents, legal action and pollutions can étgm inspection.

Rights and obligations of inspectors (including mesures against corruption)

Inspectors have an absolute and permanent righg tgranted authorization to access
sites and be provided with all the documents rdldte the regulated installation.
There is no need for a judicial authorization. Tipectors have all sworn an oath to
respect professional confidentiality and not re\aa} industrial secrets. Disciplinary
and criminal sanctions apply to any violation osthonfidentiality. The inspector’s
findings must be objective.

12 Supra note 1 at 119.
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Competency, impartiality, equity and transpareneythe key values representing the
inspectorate of classified installations. They pest of the inspection mission. In
order to avoid any conflict of interest, an inspecannot be responsible for the same
priority installation for more than six years, aca@hnot mix regulatory and advisory
functions. Some regional inspectorate entities. {g.glaute-Normandie) have created
special permitting functions separate from inspegtand rotate staff between the two
categories.

A civil servant has basic professional ethical géions, including the obligation to
serve the public interest, the obligation to resgpeofessional secrets, the obligation
to inform the public, the obligation to accompligie tasks that have been attributed,
the obligation to obey the hierarchy, and the frtioin of a second job. Each of these
obligations, if violated, can lead to the dismisshthe civil servant following legal
action.

France also has a “Service Central de la Préventda Corruption” (Central Service
for the Prevention of Corruption) is an interdepehtal service. It is under the
supervision of the Ministry of Justice and the lthes. It is directed by a judge from
the judiciary. The members of the council come freamous administration services
such as judges, civil servants in the army, taxrodiers, etc. The goal of this service
is to centralize information that is necessary gpotting and preventing active and
passive bribery, illegal consideration of interestisappropriation, favoritism and

influence peddling. The agency conducts researcth@mvolution of corruption and

makes the results public on the Ministry of Juséind the Liberties’ website.

Another goal is to assist judicial authorities wiagkin active and passive corruption
cases, as well as illegal consideration of interegsappropriation, favoritism and
influence peddling. Judges and investigators cgunast an opinion from the agency
on facts, a legal matter or procedural issues.agency also issues opinions on draft
measures aimed at preventing the aforementionesl aad organizes actions and
formations in schools, universities and formatienters for civil servants. It is also in
charge of developing international activities byeleping bilateral and multilateral
cooperation, and developing conventions with theape sector. Several companies
have signed an agreement aimed at increasing #hegde and cooperation with the
Central Service for the Prevention of Corruption.

All civil servants involved in activities related financial or judicial bodies can refer
a matter to the Central Service for the Preventib@orruption. Ministers, prefects,
judicial authorities, heads of financial jurisdarts, the president of the Antitrust
Counsel, the president of the commission for fim@nitansparency in politics, etc,
can all bring a matter to the agency. The submssnust be in writing, directly
addressed to the head of the service. Advisorsem$@ question as soon as possible.

Any relevant matter can be referred to the servités includes any facts of active or
passive bribery, illegal consideration of interestisappropriation, favoritism or
influence peddling.

An ensuing inspection then has three steps: (19p@ming meeting that allows the
inspector to identify the interlocutors, and to ammce the themes of the inspection;
(2) an onsite control visit attended by a represttre of the company; and (3) a
closing meeting where the inspector states thatiayls and discusses the next steps.
A letter is then issued to gather this informatias,is a report on what has been done
thus far.
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Inspections under External Monitoring Schemes -
Example: the National Action Plan for “energy effiagency”

The 2010 report of the Ministry for Ecology, Sustthle Development, Transpoits
and Housing on the Inspectorate for classifiedaifetions' presents a detaildd
overview of the requirements for inspections. Tlaiamal action plan for “energy
efficiency” can illustrate the inspectors work.

The action conducted was onsite, 26 inspection® wenducted, and the situatipn
was said to be acceptable. The measure that wassasswas a directive on industrial
emissions for the most consuming industries. Tiepentors had to evaluate the
actions taken by the operators to economize om tls& of energy. In order to lead
the inspectors, a guide was issued. In the endinspectorate service has foupd
necessary to take administrative enforcement messur

Example: industrial accident in an establishment ad the intervention of the
Inspectorate service¥’

In Epernay, an establishment specializing in demaliof ferrous material emitted
hydrocarbons into land through which rainwater miedi This pollution was due to
the discard of oil, and was realized whenever thesye heavy rains. The
administration discovered several cases of negligargarding installations at the
firm, notably non-adherence to the law stating thatoperator must store motors and
other equipment containing oil in closed and seatadainers.

Self-monitoring

All so-called Seveso installations and most IPP&taitations (farms are
exempted) are required to conduct self-monitoringheir pollution releases (air,
subterranean waters, superficial waters, grountligms)® and wast¥ and report
the results to the inspection service. The Ministfy Ecology and Sustainable
Development collects the self-monitored data evgegr. Installations enter the
relevant data on a specific website with their modetails. Some regional inspectorate
services have produced self-monitoring guidanceuah@nts for operators describing
sampling and analysis methodologies, as well asogppte data management and

13 Report available on the portal for classified installations:
http://installationsclassees.ecologie.gouv.fr/IMG/pdf/bilan detaille des actions nationales 201

0-1.pdf, accessed 18 July 2011.

14 Jpid. at 35.

15 ARIA 13048, 27/05/1998, 51, Epernay, cas n°37.1Z, Récupération de matiéres métalliques
recyclables, available at http: //www.aria.developpement-durable.gouv.fr/, accessed 19 July 2011.
® More detailed information (in French) on the Portal for classified installations at
http://www.installationsclassees.developpement-durable.gouv.fr/Auto-surveillance-eau-air-sol-

et.html, accessed 18 July 2011.
17 More detailed information (in French) on the Portal for classified installations at
http://www.installationsclassees.developpement-durable.gouv.fr/Auto-surveillance-des-

dechets.html, accessed 18 July 2011.
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reporting practices. A ministry-certified laborataegularly checks an installation’s
self-monitoring arrangement8.

There is a regime of periodic compliance checks 38r categories of declared
installations (for a total of about 30,000 insttdlas) by certified third party

organizations. The objective is to inform operatans the conformity of their

installations with the regulatory provisions. Thests of the visit are borne by the
operator who is the first beneficiary of the operat The administration does not
automatically receive the repdtt.

Current Rules and Regulations in Summary
Inspections:
-Inspections can be announced or unannounced

-Self-monitoring is expected of companies, in cogjion with spot-checks b
inspectors

<<

-If a company does not release required reportigyination, interested parties can
take action against it.

Measures against corruption:

- Inspectors are required to follow the “Inspecteraf Classified Installatior
Charter®, which provides for four “pillars™ (1) competencg2) impartiality, (3)
equity, and (4) transparency. Deviation from theges can cause termination (of
employment for a civil servant.

-—

- Central Service for the Prevention of Corruptisran interdepartmental oversight
agency, to which any matter relating to dishon@stgorruption can be brought. It
centralizes information relating to identifying apieventing corruption.

1.4 Non-Compliance

When an inspector detects a violation, he/she sssustatement of irregularity and
transmits it to the prefect. In case of imminenhgkx, an inspector must seek
authorization from the prefect, under an expedpestedure, before he or she may
close down or suspend operation of an offendintlilasion.

The DGPR has developed guidance for non-complialesponse actions to be
initiated by the relevant inspection services, Whis part of the regular training
program. It makes the level of severity of a nompbance response commensurate
with the operator's compliance record. For examplgenerally compliant operator

18 Supra note 1 at 120.

19 More detailed information on the Portal for (classified installations at

http://www.installationsclassees.developpement-durable.gouv.fr/Controle-periodique-de-

certaines.html, accessed 23 July 2011.

20 Ministry of Ecologie, Sustainable Development, Transport and Housing’ (formerly called

Ministry of Ecologie and Sustainable Development) at
www.ggm.drire.gouv.fr/environnement/projetHC /charte%20inspection.pdf, accessed 20

July 2011.
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that has one violation may have its permit condgionodified, but the inspector will
take into account the operator’s financial situati®ne step up, an operator with a
history of minor violations may face administratisanctions, and a repeat serious
violator may be temporarily shut down and face anahcharges.

Administrative enforcement

Administrative actions are taken by the prefect arelindependent of any possible
criminal enforcement actions that may be taken byrasecutor. Initially, on
recommendation of an inspection service, the ptetecves the offender with a
compliance noticenfise en demeuyespecifying measures that must be taken, along
with a deadline. The compliance notice is not agan, but it forms a legal basis for
further enforcement actions. In some regions, ptefeend to use compliance notices
selectively and often send informal letters instefftying to persuade the operator to
correct its behavior without formal administratigetion. Still, in recent years there
has been a tendency of an increased number of faan@nistrative actions.

Compliance with formal notices is verified by arspection service. If the operator
does not return to compliance within the timefranticated in the compliance notice,
the prefect may use, successively or simultanepashumber of enforcement tools:
(1) Order for a Depositconsignation of a sum of money with a public accounting
office as a guarantee of completion of the prescritorrective action. The amount to
be deposited is equal to, or slightly exceeds,etenated of costs of the corrective
action (there is no particular guidance on howstiingate these costs). The deposit is
reimbursed, often in stages, upon verification ahpliance or, in exceptional cases,
applied toward the cost of corrective action if thder is undertaken by the state.
Guarantee deposits are the most commonly used edrative sanction, even though
the procedure for using them is rather long andptexry (2) Corrective Action Order
for the state to undertake specific measures pbestrby the inspection service
(travaux d’officg at the operator’s expense. This type of actionsisd very rarely,
and only in cases where the operator fails to tadt®n under the deposit procedure,
as the state is reluctant to take responsibilityte corrective action, and (3) Order of
Temporary Closure of the installation or suspenbits permit and measures to
prevent further environmental degradation during sluspension period. A prefect
may order the closure of an installation operatmithout a required permit or
declaration or if the permit application is rejetté permit may also be revoked in
the interest of public safety or if the operatduses to follow prescribed corrective
actions. If the operator refuses to obey a tempgooardefinitive closure order, the
prefect may order to have the installation seatedl!(@.

A prefect has considerable discretion in the apgibn of enforcement powers. After
issuing a compliance notice, he/she may negotiate the operator to agree on
measures to return to compliance without applyimy durther sanctions. The
frequency of resorting to such negotiation, whighusually related to potential social
or economic implications of applying heavy sanctiovaries greatly by region. The
operator or the public may appeal against any adtrative sanction in an
Administrative Tribunal under the same procedure fas permit conditions.

Compliance files for national priority facilitiesrea available on the internet. In
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addition, the online ARIA (Analysis, Research andoimation on Accidents)
database contains information about over 40, 000stmial accidents.

Enforcement Actions (2010)

Approximately 5,000 bylaws have been issued byegtefes in 2010 in order to
complete the regulatory provisions applying to si@sd installations. In additon,

three thousand by-laws have been issued by preésctas notice of measures
required for compliancenfise en demeuye In the case of a violation of legislation,
inspectors can suggest criminal or administrati@ecsons. In 2010, 1,250 charge
sheets were issued, and 400 administrative saisoivene established.

Non-Compliance in Summary

-Administrative enforcement, consisting mainly ofrhal notices. Can also issue |an
order of deposit (money put forward by the compasy guarantee of completion|of
corrective action), a corrective action order, moader of temporary closure.

-Prefect hasarge amounts of discretion in the application wfoecement measure
It issues clarifying orders and enforcement ordedscating the means for attaining
full compliance. In 2010, prefects issued 1250rgbasheets and 400 administratjve
sanctions for noncompliance.

1.5 Criminal Enforcement %

In cases of criminal enforcement, the inspectiorvise submits a statement of
offence (proces-verbal or PV) within five days oftettion directly to a public

prosecutor, with a copy to the prefect. There iBonal guidance on when to initiate
prosecution, and local instructions are producecedgh inspection service on how
criminal actions should be initiated. A proces-wrican also be produced and
submitted by the police. Finally, the victim of thielation can also bring a case.

The prosecutor decides whether to file the caseourt. The prosecutor is only
required to pursue the case if it involves civBpensibility vis-a-vis a private party.
In 2005, the Ministry of Justice delivered guidanaeprosecutors and courts on the
“Directions of Penalty Policies in Environmental téas”. It calls for regular
consultations at the departmental level betweesgmutors and competent authorities.

In order to use criminal liability, three elemeh@ve to exist: (1) a written provision
(legal or regulatory text) stating the sanctior),g@ act or omission, and (3) conscious
will of accomplishing such an act. However, a sinphmission or negligence can be
enough to constitute a misdemeanor, even if ndinglyy accomplished.

Minor offenses ¢ontraventiony such as non-compliance with a ministerial or
prefect’s order, or failure to notify the prefedtaosignificant change in operations or
to submit a declaration, are dealt withthipunaux de policewhich can impose a fine

21 http://www.aria.developpement-durable.gouv.fr/recherche accident.jsp
22 Updated elements from OECD report, See note 1 at 121-122.

33



per offence or a daily fine. Minor offenses aressified in five categories, the fifth

one being the most serious. The fine increases thghgravity of the offense, the

maximum being 1, 500 euros for a class 5 violatemmd 3,000 euros for a class 2
violation.

Misdemeanors, which are separate from minor offengee another classification of
violation. Examples of misdemeanors are: the efation of an installation without
required authorization, non-compliance with a formatice, or the continuation of a
violation despite a decision to close or suspendnatallation. Misdemeanors can
result in fines or imprisonment. Fines can rangemfra few thousand to several
hundred thousand euros, and prison sentences aamtgden years.

A judge may also ban an operator from running tis¢ailation either temporarily (for
up to five years) or permanently. Violations arevereconsidered felonies under
French environmental statutes. All lower court diexis can be appealed to the
Appeals Court. Although the stringency of crimin@nalties has increased over
recent years, and the number of prosecution sulmgsss growing, actual criminal
penalties are seldom applied. This is primarily dige the low priority of
environmental cases for prosecutors.

Example: the Erika case

On December 12, 1999, the Erika, which was carrg@d@00 tons of toxic heavy fuel
oil for the French oil company Total SA, spilleddrthe Bay of Biscay. The spill was
spread by heavy winds that struck two weeks ldtering 400 kilometers, or 25
miles, of the French coast from La Rochelle tovlestern tip of Brittany. A charge
sheet issued and criminal charges were broughhsigtie firm. An initial Tribuna
ruling found the firm negligent.

On March 30, 2010, the Paris Appeal Court confirrtred Tribunal’s ruling of 200§
and increased the sanction. The Court ruled th&l T®A was partly liable for th
spill. The Court recognized the existence of edgcklgdamage “resulting from a
attack on the environment”, which allowed commusitalong the coastline to seek
more damages from the company in the future.

Moreover, the Court recognized the criminal ligiilof all actors involved in th
transport line, including Total. As a result, Totahs fined 375,000 Euros for
maritime pollution. In addition, a civil actionlfowed from the criminal case and the
firm paid a share of almost 200 million Euros immdayes, to the central government,
regional governments, and environmental groups asadBreenpeace.
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Criminal Enforcement in Summary

-Criminal violation found if (1) there is a writtgarovision stating the sanction, (2) gn
act or omission, and (3) consciousness of act essan.

-Minor offenses occur when there is non-complianith a ministerial or prefect's
order, or when a company fails to notify a prefetta significant change. Minar
offenses are classified on a scale of 1-5, withethdp the most serious. Can pe
charged thousands of euros for offenses.
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-Misdemeanors occur when there is non-complianc & formal notice, or a
continuation of a violation despite a decision tose/suspend an installation. Can
result in fine or imprisonment.

-Criminal penalties seldom applied, but when they sought the penalty has usually
been in the form of a fine.

1.6 Civil Liability

There are provisions for private party suits befarecivil judge (in atribunal
d’instancg who can order not only payment of damages, aat alitigation measures.
A civil judge can also order reimbursement of goveent costs incurred in response
to a violation (e.g. in response to an accident) ¢annot order closure of an
installation or evaluate permit conditions. Theseaymbe contested in an
administrative tribunal.

Private parties and associations can also brimgical and civil cases. An association
can bring cases on several grounds. An associediorring a case for the defense of
its own interests, and of the personal interesissahembers. It can also bring a case
for the defense of collective interests that amdest in its constitution. The only
condition is that the association must be regidteamd its constitution must have
been published in the official journaf This is possible even if the law or the
constitution of the association does not expregsigntion the ability of the
association to take legal actfn

Civil Liability in Summary

- Private parties or associations can bring a caglecin theory although thjs
does not happen often in practice

- The association must indicate the collective irdere¢hat it represents on
behalf of its members (within its constitution)

Environmental Enforcement in France: A Summary
Declarations required for less polluting activities, such as ecldration to the
prefecture.

Authorizations required for higher levels of risk/pollution. Op#srs must submit
application to relevant authority before startimge@tion.

Reporting: Environmental and social reporting required ofcalnpanies listed in the
New Economic Regulations Act of 2001.

Inspections: Inspectors must provide regulatory supervisionpieoing of classified
installations, and provide information to operatarsl the public. Inspections can |be
announced or unannounced.

23 Article 6 of the Law on Associations, 1 July 1901 and Article 31 of the New Code for Procedure.
24 Cour de Cassation, 1ér chambre civile, 18 septembre 2008, n° 06-22038.
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Counter-corruption measures Inspectors who violate the Charter (which recgijre
competency, impartiality, equity, and transparencigk losing their jobs. Central
Service for the Prevention of Corruption providesrsight of the entire civil service|.

Non-compliance: Administrative enforcement consists of formal oe$, and can
require an order of deposit, a corrective actiateoror temporary closure. Prefect has
large amount of discretion.

Enforcement: Criminal violation found if there is a written ision stating the
sanction, an act/omission, and an awareness dadtiemission. Minor offenses and
misdemeanors entail lesser penalties, but carresililt in fines or imprisonment.

Civil Liability: Private parties or associations can bring a cae. Association
should indicate the collective interests they repn¢ on behalf of their membersh
within their constitutions.
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2. United Kingdom: Negotiating Compliance

The UK has adopted an approach to environmentalregrhent that emphasizes
flexibility in enforcement. The approach is digfiished by the range and availability
of a virtually continuous range of sanctions, fregmmple “naming and shaming”
(adverse publicity) to fines and sanctions. Thailability of this wide range of
possible sanctions means that the state has mayy tweengage with a potentially
offending business, and this helps to initiate ukstons and to promote negotiated
compromise. The state has the option of startinty) wiheavy penalty (e.g. fine or
sanction) but then agreeing a smaller one (advmrbécity), or working in the other
direction. In either case it is the availability the range of sanctions and the
flexibility built into the enforcement approach thranders it possible to engage with
the offenders and negotiate a solution.

In the England and Wales, the Environment Agency)(Es responsible for
enforcement of environmental law. The EA consdta head office that is split
between Bristol and London; these offices housectiief executive and directors.
They are responsible for ensuring that EA policéee consistently implemented
around the country. The head office also suppdnsregional offices from these
locations. There are seven regional offices: Sda#st, South West, Midlands,
Anglian, Wales, North West, and North East. Eagharal office is run by a regional
director, and supports the area offices. Ther ararea offices in England and Wales;
these are the offices that work on the daily manmeegg of the area, and attend to the
needs of the community. Emergencies and urgerdtgins are also dealt with from
area offices, since they are local.

In addition to these offices, the EA has a Boarteam of Directors, and multiple
Committees that are involved in its functioning €TlBA is a non-departmental public
body which means that its board is directly resgmado government ministers for its
organization and performance. Through these mnsisthe EA is accountable to
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Parliament. The board has 12 members, each of wkoaccountable to different
government ministers. They were all appointed by 8ecretary for Environment,
Food, and Rural Affairs (except for the board menibeWales, who is appointed by
the National Assembly for Wales), and meet six sirag/ear and also delegate day-to-
day management of the EA. Government ministers taothe board the ensure it
fills its statutory duties based on directions tlpegvide, and to ensure that the EA
operates in a consistent, proper, and efficientrmaan

There are also seven directors, chaired by thef @xecutive, who oversee the
creation of national policies. In addition, a rewbdirector oversees and coordinates
the work of each regional office. Each region Ha®é committees that advise the
office on operational performance, regional issared how national policy will affect
the specific region. The three committees at eaional office are: Regional
Fisheries, Ecology and Recreation Advisory CommijttRegional Flood Defence
Committee, and the Regional Environment Protect\avisory Committee. These
committee members are appointment under statutemlyership schemes that aim to
achieve representation from all stakeholders. Theetings of the Regional
Environment Protection Advisory Committee are alsvpublic.

The EA employs multiple methods of monitoring andfoecement to regulate
businesses. The traditional approach is throughkctiregulation and the use of
monitoring and sanctions. If a crime is deemedasasrenough, offenders are brought
to court. Over the past eight years, there have U660 cases annually, including
800 prosecutions per year. In the UK, the highsassociated with monitoring and
strict enforcement generally make them less at@acthan other ways of
implementing environmental laf. With time and experience, the UK has learned
that environmental outcomes may be most readilyeaeld by means of negotiated
outcomes rather than hard-nosed enforcement. ®orieecement is important (for
the worst miscreants) but it is far easier to attanvironmental objectives if the
industry or firm has agreed to do so. The UK cstsly illustrates how regulation
can be translated into negotiation through appab@riemphasis on regulatory
approach (voluntary agreements, range of sanctimgpotiated outcomes).

2.1 The Regulatory Structure for Environmental Erforcement®®

In the UK, the Environment Agency (EA) is respoihsitor most monitoring and also

is responsible for the issuance of enforcementcastivhen a potential offence has
been detected. This combined role vests a largeuatmof authority in a single
agency. The EA has been created for precisedypilnipose, and it has been set up as
an independent agency in order to maintain a separtitom the pressure from local
and national political pressures. In short, the iIEA/ested with a very significant
amount of responsibility, separate from ministeraald departmental controls,

% Vlachou, Andriana, ‘Environmental Regulation: AlMe-Theoretic and Class-Based Analysis’ (2005)
Cambridge Journal of Economi@®, 577-9.

Heyes, Anthony G, ‘Making Things Stick: Enforcemantt Compliance’ (1998)xf Rev Econ Policy

14, 50-6

% stott, David, ‘Environmental Enforcement in the WUR009)J Environ Monitl1, 470-74.
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precisely to maintain its separation from politipagéssures and provide for an agency
whose focus is solely upon environmental compliance

This independence of the agency has its own cbsesseparation of the agency from
the political system takes it outside the usuatesysof ministerial supervision, and
vests the agency’s personnel with wide area of mimolled authority. Such a

governance system is likely to be prone to coraupti In the UK, there is a system in
place to try to prevent rent-seeking (corrupt) hédraby EA personnel when they are
exercising individual discretion. For example, dems regarding formal enforcement
action are made exclusively by Environment Agen@&ff sat a specific grade level

(under their Non-Financial Scheme of Delegatiom).addition, the UK has two

independent oversight panels that examine iss@sdme up for enforement action-
the Area Enforcement Panel and the National CighcGions Panel (NCSP). The
NCSP, in particular, examines issues of consistebegween different agency
decisions, and it has the ultimate say regardingtiddr an Enforcement Undertaking
is accepted or a sanction is issued. The Area Emfoent Panel typically looks at
instances where the EA is considering any typeoomél enforcement response.
These two panels may also be involved in examimdgidual exercise of discretion

(such as the negotiated agreements discussed bélowgver, the focus of the Area
Enforcement Panel is on situations where therebkas an actual significant permit
breach or incident involving a violation, while tiecus of the NCSP is on issues
involving civil sanctions proposed by the EA, orenforcement Undertakings.

Currently, the EA issues about 400 enforcementcastievery year. There is wide
variation in the form and requirements of theseicest some notices require the
recipient to provide information. If a recipientilato provide the information, this
failure itself can be the commission of an offef@éher notices may require specific
steps or actions to be taken by the recipient.aiertotices requiring the provision of
information, such as with section 71 of EPA 199bté&ming info from persons and
authorities), can be very useful in obtaining dstaegarding disposal of waste.
Responses to information requests are not usealsleurt cases later on, but can help
the EA tailor and focus enquiries, and speed up phegress of enquiries or
enforcement.

2.2 The Standard or Noncooperative Approach to Envonmental Enforcement

Only the most serious cases are taken to courer@tses are handled with fines. For
example, the EA fines an average of £6700 per ctiowi for water violations and
£3700 for waste offences. These numbers may seerodmpared to the damage that
the violators have caused to the environment; iedylexplanation is that there is a
lack of awareness on the part of the courts reggrthe graveness of the effects of
violations on the environment. The Regulatory Ecdément and Sanctions Act 2008
has changed the way offences are treated, in tiexe thas been a change in
proportion of cases dealt with by EA, and now athlg most serious offences to go
court.

When the EA becomes aware of a potential violatiofgllows its Enforcement and
Prosecution Policy and Functional GuidelirfésThe first step is to do a risk

27 http://lwww.environment-agency.gov.uk/business/fetipn/31851.aspx
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assessment and categorise the effect (or potefiteait) of the act on the environment.
One factor they may look at is how much damageht dnvironment the act is
causing. It then categorises the violation into ohéour groups: major, significant,
minor, or having no environmental impact. The catg@ssigned offers a baseline for
enforcement response; those in the “major” categalyusually lead to a formal
court prosecution; violators whose cases fall i thminor” or “having no
environmental impact” categories will normally lssued with a be a formal caution
or warning; cases assigned to the “significant’egaty may result in either a
prosecution or caution. A caution is more seridwenta warning. A formal caution
consists of the offender admitting that he violatiee law, and signing a document
saying as much. Then a record of the offence iatede but there is no formal court
proceeding. For a formal warning, the EA sends motalleged offender, saying that
the EA thinks he has committed and offence. Botltioas and warnings constitute a
“history” for the offender. This record can be udeg the EA if there are future
infringements.

Violations of waste (61% of total) and water (26%tagal) laws produce the highest
number of formal prosecutions every year in terrheemforcement. Of the 1600
annual cases, the total number of prosecutionsbbas higher than the number of
cautions and notices combined.

In some instances, there are individual cases vetk large fines. One case in 2003,
involved Eurocare Environmental Services Ltd, ohthe UK’s biggest clinical waste

disposal contractors. The company was accused stieveand pollution offences and
reckless actions alongside serious managementisshey were fined £100,000 and
then had to pay £114,000 in costs. The fact thatfittes were so high is partially
related to the fact that one violation concernegidigal washings from an incinerator
being drained into the tributary of a river.

Also in 2003, Cleansing Services Group Ltd wasdi200,000 with £300,000 in
costs for waste control offences. There was a ggriibe at a waste treatment plant,
and a number of residents later became ill. Anghigation revealed shortcomings in
the way the site was run, and how waste was kegt sdared. A survey and
excavation showed asbestos and other toxic matdmialed on site.

The average overall fine for any violation is £550lators include both companies
and individuals. For companies, which may consist multinational company or a
sole proprietor, the average fine is £8000 pergumaton. One of the reasons these
fines are relatively low is that, up until recentbourts have not fully understood or
appreciated the environmental effects of thesenoffie. There are also no sentencing
guidelines to follow for environmental crimes, wali for other types of crimes.
Therefore, the fines are not uniform, and therends structure. The Sentencing
Guidelines Council is aware of the problem, andsithoped that sentencing for
environmental offences will be analysed soon.
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Issues with Levels of Fines
Ninety percent of environmental cases are hearhégistrates; there is no specialty
court. The average magistrate may not be awarbeofitave effects of pollution, or
how much to fine for violations. In 1997, the Miltb Haven Port Authority was
prosecuted by the EA for polluting the South Watesstline with thousands of
gallons of oil from a negligently piloted tankemthhit the shore. The Crown Court
initially fined the Port Authority £4m, but on aggethe Court of Appeal reduced the
fine to £750,000.

The main reason for this dramatic reduction is thatCourt of Appeal felt that a £4m
fine was analogous to fines for situations whererghwere fatalities, rather than
property-based damages. Also, the Court of Appadl that since the Port Authority
was public body, it would be too detrimental to male public pay that high a fine.

When fines are inadequate, they do not act as@epdeterrent. The price should| at
least cover the opportunity costs of the resouncesived. In the UK it is often th
case that polluters do not even have to pay forcteanup of a polluted site. For
example, in 2000, an individual was fined £30,000abandoning 184 drums of toxic
waste. However, he had personally profited by @38 for throwing away the waste.
It also cost authorities £167,000 to clean up ttee $he new Environmental Damage
(Prevention and Remediation) Regulations 2008 nedfy tourts ensure that polluting
materials are removed and full costs recovered.

112

2.2 Cooperative Approaches - Negotiating VoluntaryAgreements

The UK has developed a relatively unique approactiealing with the problems of
environmental enforcement. This country has gtteohto deal with the information
problems involved in environmental compliance tlglounegotiated agreements with
the firms involved. The basic approach involves titreation of a gradation of
penalties and approaches (from negotiation totsggulation), and the negotiation of
agreed and enforceable outcomes through mutallgedgprocesses of information-
sharing and cooperation. In short, the UK threatée regulated firm with a “stick”,

but then tries to induce cooperation to avoid thiscome.

One way that UK regulators have innovated is thhotige negotiation of voluntary
agreements (VAs) with industry. These are agreesneetween the government and
businesses that can deliver environmental outcothes are higher than those
required by law. Businesses often agree to VAytadalegislation or regulation. Itis
also often a precursor to higher levels of regaigtiif the VA is not seen to be
successful in achieving the desired improvementsthis way a VA is a form of
negotiated scheme for agreeing monitored improvésnenlieu of strict regulation.

In 2003, there were 20 VAs in the UK. Half of thegere negotiated agreements- a
low figure compared to the Netherlands and Germdine other half consists of
either unilateral commitments or public voluntaghemes. They have little or no
legal force, and are unofficial, and self-assesbtahy of these VAs are more similar
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to continental European codes of best practit8ome of these agreements have
official status, but few have formal legislativatsts.

Negotiated VAs, which are increasingly popular e tUK, are an alternative to
command-and-control instruments that prohibit indufrom certain activities. The
idea behind them is that more regulation does netessarily lead to more
environmental protection. At the beginning of ayotegated agreement process, the
policy objectives of the agreement are defined ubho public consultation. To
achieve a successful agreement, there is a nelealdonce potential benefits, such as
the ability to implement agreed monitoring schemesgxchange for compromised
target objectives. As a result, an agreement gbyecansists of a number of
measures in a package.

During the negotiation process, great importancelased on the impartiality and
credibility of information is supplied (and will bsupplied). This includes data
collection, commercial confidentiality, and whetthew information is revealed to
the public. The negotiation process is monitorea lyariety of mechanisms to ensure
credibility of the agreemenit. Many times the agreed monitoring mechanism vell b
a designated external body, such as an NGO or gwiofeal association. The
independent body then performs functions such dkeatimg information, and
monitoring and evaluating the agreement. The puddies not normally have a place
in these types of formal negotiations taking pldbegween the regulator and the
operator. However, the regulator makes a point redfesstanding and recognizing
public concerns about a site, and will take thesecerns into consideration in the
way they approach the negotiation.

Examples of Voluntary Agreements

Example 1: The Energy Efficiency Agreement
The first modern, negotiated agreement was the dgyné&ifficiency Agreement,
arranged in 1997 between the DETR and the Chenrmdaistries Association. The
reasoning behind some VA’s should be examined.ekample, the DETR VA is nd
legally binding on either party, and, accordingte view, it could be seen as a plan

to avoid the carbon-energy taxin the UK, energy efficiency agreements have been
negotiated with the UK’s ten most energy-intensimdustries in exchange for
substantial rebates on a future energy’fabhe Climate Change Levy Agreement
(CCLA) is another negotiated agreement. This alldiu®s in certain sectors to
obtain an 80% reduction on the Climate Change Levy.

—

8 Jordan, Andrew et al, ‘Policy Innovation or “Muddj Through”? “New” Environmental Policy
Instruments in the United Kingdom’ (2008hvironmental Politicd2:1, 192.

% Green Alliance, “Signed, Sealed, and Deliverede Rble of Negotiated Agreements in the UK.
http://www.greenalliance.co.uk/uploadedFiles/Pwilmns/SignedSealedAndDelivered.pdf

% Green Alliance, “Signed, Sealed, and Delivered@ Rble of Negotiated Agreements in the UK.
http://www.greenalliance.co.uk/uploadedFiles/Pwilmns/SignedSealedAndDelivered.pdf

31 Jordan, Andrew et al, referencing: R Salmons, &C3isidies of Negotiated Environmentall
Agreements: The UK: Agreement with the Farm Filmsdacers Group’ (2000) (London: CSERGE).
32Volpi, Giulio and Stephan Singer, ‘EU-Level Agreemts: A Successful Tool?’ in P Ten Brink (Ed),
Voluntary Environmental Agreemen{Sheffield, Greenleaf Publishing Ltd, 2002), 145.
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Example 2: The Safe Sludge Matrix
Another example of a VA in the UK is the Safe Sladdatrix, an agreement betwegn
the British Retail Consortium and the UK water istty, which established higher
standards of sewage treatment aimed at reducingogen transfer. Prior to the
adoption of the VA, the sewage industry was subjectow levels of fines for
violating regulations, so water companies were ingllto accept the risk of
prosecution, and continued to violate the law. 1998, the regulations were
supplemented by the Safe Sludge Matrix, which gtteened waste management
licensing®?

Example 3: The Newspaper Publishers Association
VAs can also consist of longer-term commitments. &ample, the government set
guantitative targets in waste management policy dogating a VA with the
Newspaper Publishers Association. The agreementovaske 60% of newsprint out
of recycled content by end of 2001, 65% by the @n#003, and 70% by the end |of
200633 The government also uses VA'’s as part of a lafigenework. In 1997, in
conformance with an OSPAR agreement, the UK ce#isedlischarge of oily dril
cuttings. The subsequent use of synthetic drillfugds caused concern due |to
biodegradability issues, and the decision was madghase them out by the end|of
2000%° The government instituted the phase-out of theirdyifluid through a VA
between itself and UK offshore operators. Thissiitates how VAs can be used
conjunction with other regulations and agreements.

n

Voluntary Agreements in Summary
-VA’'s can consist of negotiated agreements, umiddteommitments, or public
voluntary schemes.
- the VA provides for a working dialogue betweewgmment and industry.
- the VA will provide for a targeted compromise Wweén environmental objectives
and the information supplied to achieve them
- the VA will frequently provide for an independeexternal body to monitor the
agreement (such as an NGO or trade association)

2.4 A Gradation of Penalties — the introduction bCivil Sanctions

Until very recently, enforcement did not allow fttre same amount of negotiation
between regulator and regulated, as did implemientétia VAs). This was altered
in 2010 when the regulator (in England) and Nat&iadland began a new endeavor
entitled the ‘Fairer and Better Environmental Enénent Project’. The EA and

33 OECD Environmental Performance Review- (#002), p 70.
http://books.google.co.uk/books?id=uQOFRFS1x-
gC&printsec=frontcover&dqg=oecd+environmental+penf@ance+review+uk&source=bl&ots=3jrZSpJ
Fre&sig=OdoUMIH5uZ9SKFyvQVazLS6sYt4&hl=en&ei=v6niEAM4qIsAbW_rQe&sa=X&oi=boo
k_result&ct=result&resnum=7&ved=0CBOQ6AEwWBg#v=ongp&g=o0ecd%20environmental%20perf
ormance%20review%20uk&f=false

% OECD UKat88.

% http://www.defra.gov.uk/environment/waste/produeeiuntary/index.htm
% OSPAR Decision 2000/
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Natural England were given the power to imposeilsi@nctions”: a fine imposed on
the noncompliant firm that does not constitute @ation of the criminal code. The
creation of this additional power means that reiputahave more flexibility, and
more tools available, to handle non-compliafice.

This creates a hierarchy of remedies for the eefoent agency. According to the
Department of Food and Rural Affairs (DEFRA), “régor advice and guidance” is
to be the initial response in a case of environalegrtforcement. In many cases, this
is sufficient as an enforcement response. Ifithinadequate to generate compliance,
it is then possible to use civil sanctions as deraative to criminal prosecution.
These cases typically involve non-compliance despéneral intent and goodwill in
the pursuit of compliance. Civil sanctions recognthat some businesses try to
complg/é but sometimes fail to do so. Flagrant casay still be brought to criminal
courts:

The civil sanctions now available to the EA andMalt England include both fixed
and variable financial penalties and enforcemertices requiring compliance and
restoration of harm. For the first offense, requistwill also be able to accept a
voluntary and binding commitment on the part offilm, i.e. a negotiated solution to
the noncompliance. Therefore, if a business iman-compliance, regulators can
negotiate a voluntary and binding commitment agsa $tep toward compliance. In
these negotiated agreements, monetary penaltiesnaiesed at a level intended to
eliminate the economic benefit realized by thesemanmies from non-compliance.
Criminal sanctions are immediately available if tregotiated agreement is not met.

The public may also be involved when the EA is abgrsng sanctions. There is
usually some discussion at the earliest stagesnofr&orcement action, when
enforcement is being considered against an offendewever, the public is not

usually involved in the discussions between the &W the offender, except in the
context of a Third Party Undertaking, which is affieo specifically designed to

benefit or compensate individuals who were victohshe offending business. In this
situation, people who could potentially benefitnrahe Third Party Undertaking are
consulted to determine whether they find the teahthe sanction acceptable, and
whether they are satisfied with what they are bafigred. If these individuals are

not satisfied, then the sanction will be modifféd.

Civil and Criminal Sanctions - Summary
-Environment Agency uses a range of civil and anahisanctions to reach negotiated
outcomes that enforce regulatory objectives.
-Civil sanctions are available whenever theregead faith effort at compliance
- If the civil sanction does not result in immediaompliance, then criminal sanctions
for the same infraction remain available
-Public may be involved in sanction discussions.

37 Defra,Fairer and Better Environmental Enforcement Projgt May 2010). Available at
http://www.defra.gov.uk/environment/policy/enforcemt/project/index.htm
38 i
Ibid.
% personal communication with Environment Agencyoetément team.
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2.5 Reputation-related Sanctions

Another method the UK employs to enforce environtaleregulations is to identify
and publicise information about individuals and pamies that have violated the law.
This is another example of a “lesser sanction” #ratourages firms to comply, but
retains the other options (civil sanctions, crinhisenctions) in case they do not. This
enables the regulator to encourage compliance ghremgagement and negotiation,
while still retaining options in reserve in the at/éhat compliance is not immediately
forthcoming.

In 1998, the EA began publishing an annual repalied “Spotlight on Business
Environmental Performance” that named the compameth the largest
environmental regulation breaches in England andeSvVahe reports are available
online. These reports, which also include generarmation on sector performance,
display tables naming specific companies, what renmental regulation they
breached, how much they were fined, how many imt&levere involved, and
whether they are repeat offend&ghis has proven to be a very effective way to
encourage industry to comply with environmentahdtads for fear of being shamed
and ostracised. It is a powerful incentive for camigs to avoid being named in these
reports, especially as the public becomes more ewdr the importance of
environmental issues. These reports are very dtedineir message, which is that
violations will not be tolerated, and that the weotke breach, the more focus will be
put on a particular company and industry.

In addition to these reports, the EA also publighésmation on their website on the
fines they have imposed on people and indu/$tBetailed information is given about
most of the cases, including the name of the comparnndividual, what they did,
and the total amount fined. This information, réadvailable on the main EA site, is
a strong deterrent for companies who care aboutrggutation. There is information
on thousands of cases on the EA website, orgamyddpic and date. However, not
all of the stories provide negative publicity. brct, they often praise companies and
organisations that have made improvements on #émsironmental practices. This is
important because, though the EA may provide negatublicity for violators, they
also offer positive publicity for those who improeehave high standards.

Information-based sanctions are as important forprawing environmental
governance as they are for improving environmemgaformance. The national level
Environment Agency makes all decisions regardiniglipily, and this puts pressure
on local politicians and regulators to avoid pravgdtoo many exceptions. In general,
protectionism will not affect the decision of thé because it is independent from
both national and local government. On the othendhdocal governments or
regulators may be incentivised to improve theirf@genance — when information is
provided that makes it appear as if their locainfir have transgressed the law.
Protectionism on the part of local governments fna@yneutralised in this way. On
occasion, a business facing potential enforceme@rawill look for support from its
local Member of Parliament or Local Councillor dwatt these officials can make

“0 http://publications.environment-agency.gov.uk/GdHO0708BOFX-E-E.pdf-
http://publications.environment-agency.gov.uk/pdKBD0705BIHA-e-e.pdf

L http://www.environment-
agency.gov.uk/news/default.aspx?month=11&year=2@Ea8r=Regulation
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statements on behalf of the business before thenasttaken by the EA. This type of
intervention is only effective if it is clear thH#iese representations are accurate and
valid, and provide new information that prompts & to reconsider the proposed
enforcement actioff.

Reputation-Related Sanctions in Summary
- Environment Agency publishes details of violaton website.
- That agency’s “Spotlight on Business EnvironmerRarformance” publicise
names of biggest polluters.
- Environment Agency acts independently of locajutators in this capacity, and
thereby provides incentives for local regulatord paliticians to do their jobs

[

2.6 Administrative Penalties and Tribunals — NewDptions

The question of environmental law enforcement wasubject of Parliamentary
environmental sub-committee scrutiny in 2005 thatareined environmental
offending and environmental corporate crime. Twoores were produced as a direct
result of this scrutiny: the Hampton Review of amgie regulation, and Regulatory
Justice: Making Sanctions Effective (also knowntlzes “Macrory Report”). These
reports led to passing of the Regulatory Enforcaraad Sanctions Act 2008.

The Macrory Report recommendations have largely laeeepted by the government.
The report argues that only the most serious, dlstgenvironmental cases should be
prosecuted. This would only involve purposeful aiosgly negligent cases of
environmental violations. Other forms of sanctiensadministrative penalties should
be used for other offences, such as carelessnessadrertent behaviour by
organisations that are trying to follow the rullest are simply incompetent.

These proposed administrative penalties and otuections could consist of: fixed
monetary penalties, variable monetary penaltiereement undertakings or various
notices, such as restoration, remediation, or stages. Offenders could appeal these
penalties to a new Environmental Tribunal. An intpot difference between this
proposed system and the current one is that theeses@re not seen as convictions,
and they save time for both regulators and offendBEney also cost less, and enable
the separation of enforcement between criminal @awiti cases, therefore allowing a
clear line to be drawn between criminal and civdlators. Another hope is that the
criminal violations committed by people and corpiaras who show little concern for
the polluting effects of their actions- only doiivdor profit, and to purposefully avoid
being regulated- will be highlighted, will standtdtom civil cases, and will be seen
more harshly.

Due to these proposals, an environmental tribusabeing created, and many
enforcement cases will be handled administrativalythat forum. Therefore, the
caseload of the EA will reduce considerably. Ithailso provide the EA with new
methods to deal with offenders. However, the comadif the tribunal will also require
the redrafting of EA policy to determine when tee wgiminal or civil prosecutions.

2 personal communication with the Environment Ageaaforcement division.
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There will be a legal challenge when the EA redré# policy, especially regarding

how penalties will be assessed for civil cases. an point of the civil regim

e

proposed in the Macrory Report is to allow the BAdcus more time and resources
on serious crimes, and to persuade courts to impuse serious fines on more
brazen offenders. The EA, as a regulator, can ke ss having been successful
because there have been numerous prosecution$rihgt offenders to court and
punishes them. However, this system may also be ase failure because by the

time these cases are taken to court, the environhasnalready been damaged.

Environmental Tribunals in Summary

-More cases will be handled administratively viaatron of specialist environmenta|

tribunals

- Specialist tribunals will have greater expertiseealing with environmental issues,

,wide flexibility for doing so and a gradation of penalties to work with

Environmental Enforcement in the UK: A Summary

The UK Case Study illustrates how law enforcemeay ilme handled via the creati
of a basic structure of regulation (monitoring ardorcement), and then using tf
structure to negotiate from to create more cooperautcomes.

Independent Agency: The Environment Agency in the UK is wholly indepent of
local and national political pressures, providilng &n independent agency charg
solely with the enforcement of environmental stadda This independence insula
the regulator from political pressures, but als@ates its own problems
unsupervised discretion.

Civil and Criminal Sanctions: The agency has the ability to assess differeside
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of civil sanctions (fines) in advance of criminahstions. This gradation of penalties

is important for maintaining additional incentivalter a firm has been previous
sanctioned. This enables the agency to negotiate tve firm, while retaining th
authority to bring further actions.

Negotiated Agreements: A very significant part of the UK approach is teypide
for negotiated cooperative resolutions of regulatoroblems, bargaining from th
starting point of the standard environmental erdorent system. Regulators &
vested with wide-ranging authority to negotiatecomes with firms in a cooperatiy
manner, and this provides the basis for encourati@dirm to share information ar
to agree outcomes that are readily monitored afuteable.

Reputation-based Enforcement: The regulator has the responsibility for publighi

information on non-compliance on the EA website /andn its annual busines
performance report. Since the EA is independérg,ibformation places pressure
both the regulated firm, and also on any politisiam regulators that are not doi
their jobs in encouraging compliance at the firm.

Environmental Tribunals: Environmental tribunal are being created for

purpose of handling less serious violations. Suitduals will possess expertise |i
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the area of the environment, and also much grediseretion in determining th
sanctions for dealing with noncompliance. Full g@sgions in criminal courts would
be reserved for the most extreme cases.

3. Korea: Decentralised Monitoring and Enforcement

Korea is an example of a country that has maderessgin the attainment of
environmental objectives through monitoring andoecgment; however, its emphasis
has been as much on developing the citizen’s rol@anitoring and enforcement as
the governmental role. This case study will examhow broader community

involvement in monitoring and enforcement can hglpattaining environmental

objectives.

Two decades ago Korea had an environmental probfetremendous proportions.
Since that time Korea has made great strides irdéwelopment of environmental
laws and enforcement. Aside from the creation dbigcregulations, the greatest
progress has been made in the realm of citizenlieweent and awareness. Korea
has focused on the development of strength inglkr of “citizen participation”: the
involvement of local people and organisations inmitaring the behaviour of their
neighbours and of industry. Supplementing pul#ier monitoring with this private
sector

3.1 Progress since Democratisation

In the early 1990’s, Korea began the process ofodeatization and decentralization.
In addition, it attempted to create a new environtalelaw system modeled after the
system in the US. This is attributed to the publiricreasing awareness about and
concern for the environment This marked the beginning of a dramatic
transformation in the way the country handled esvinental issues, particularly air,
water, and waste managemé&hkorea gradually began to alter its entire apprdach
managing the environment. In particular, in thdmeaf air management, there were
major cuts in sulphur oxide and particulate potintiThe equivalent of US $20bn was
invested in a new water infrastructure, and a rbesin management was created to
improve water management. In addition, marked @®gr was made in
nature/biodiversity protection and in waste managam including recycling,
incineration and sanitary landfill infrastructuf@.

New environmental legislation was also adopt®d.By 2005, 18 new acts of
environmental legislation were adopted, with moaitks [pending. New legislation is
being used to encourage economic instruments ilr@maental protection, such as
the Special Act on Metropolitan Air Quality Imprawent for capital region. There is
also an Act on Promoting the Purchase of EnviroralgrFriendly Products being

43 Cho, Hong Sik, ‘Against the Viability of Privatenforcement: Focusing on Korean Environmental
Law’ (2007)Journal of Korean Laywwol 7 No 1, 82.

¢ OECD Environmental Performance Reviews- Ko{2206).
http://books.google.co.uk/books?id=gqtWFNnX8cY C&pa 1 &Ipg=PA41&dg=0ecd+environmenta
[+performance+review+korea&source=bl&ots=JHI7Js0&sifiI=2m522e2iZ5UIstSkf4i7mOoyBig&h
I=en&ei=7eXiS5u0FNOOsAaPjZBC&sa=X&oi=book_result
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introduced as mandatory public green procurerfiefihis new legislation all falls
under the supervision of the Ministry of Environrhen addition to new legislation,
improvements were made at different levels of gowvemnt. At the territorial level,
river basin environmental offices and a metropoligar quality management office
wereAgreated under the Ministry of Environmentrigpiove management at the local
level:

Another major improvement that occurred in Korearirdy the period of

democratization is that private citizens becameenooncerned with the environment
and the environmental policy proce$s.Both central and local governments
introduced citizen participation in matters such raenitoring and reporting of
environmental violations. Local Agenda 21 has algwead rapidly, and has
encouraged many people to become involved in theement>°

Although Korea currently has progressive laws gcpl it continues to be faced with
under-enforcement issues. This is largely due ftislkation design, abuse of
administrative discretion, limited funding, and doproblems. Limited funding may
be the most acute cause of under-enforcement,hesdnty be a reflection of lack of
awareness of environmental problems. Obtaining @ateqfunding is sometimes a
symptom of lack of general public knowledge of asue, so a lack of funding in
Korea could be due to the fact that citizens haug become aware of environmental
problems in the past 15 yeat5.

Recent Korean Progress in Summary
- Since early 1990’s, changed its approach to enuiiental enforcement
- Significant recent progress but recognised uraieding of enforcement

3.2 Government Structure and Enforcement

Historically, Korea has had a tradition of a straegtral government. Currently, the
central organisation in charge of environmental ceons is the Ministry of
Environment (MoE). It was previously known as thevitEonmental Administration,
but was changed to the Ministry of Environment @8Q. However, until 1994, it was
a junior ministry, and did not have cabinet staAfser 1994, it gained cabinet status,
and is responsibilities were expanded by absorlbmagmy of the environmentally
related duties of other ministrieéThe MoE coordinates with other ministries that
may have environmental management responsibilities.

" Ibid.
*® OECD Korea
%9 Jeong, Hoi-Seong and Wang-Jin Seo, ‘DemocratizaBecentralization and Environmental
5G00vernance in KoredVork-in-Progress, set for publication this yeaKgbto University,

Ibid.
*1 Cho, Hong Sik, ‘Against the Viability of Privatenforcement: Focusing on Korean Environmental
Law’ (2007)Journal of Korean Laywwol 7 No 1.
*2 Jeong, Hoi-Seong and Deokho Cho, ‘From Confromtatth Partnership: Urban Environmental
Governance in Korea’ (200®Mternational Review of Public Administratidfol 7 No 2.

%3 Jeong, Hoi-Seong. ‘Citizen Involvement in the Eamimental Policy Process in Korea’ (2002)e
Good Societyl1.2. p 50.
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The central government delegates most duties ted@nganizations, such as regional
and municipal bureaus, and these local-level osgdioins carry out the

responsibilities. Metropolitan cities- cities undére direct control of the central

government- provinces, cities, and counties hawir thwn assemblies, and these
assemblies can enact their own ordinances. Buememl, the central government
delegates most duties. There is also a specificmatise, the Environmental

Conservation Committee, under the Prime Ministngt tperforms interdepartmental
coordination of environmental issues. It coordisapelicy objectives between the
Ministries of Finance and Economy, Health and Welfdndustry and Resources,
Construction and Transportation, and other goventaie branches. The

Environmental Conservation Committee coordinated-tmilong term environmental

plans, and decides priority and the allocation ohey to projects?

Recently, local level governments have been giveatgr environmental decision-
making power. This system is not functioning petffeget, and local government
must build experience in implementing and enforceryvironmental protection
measures. Local bureaus also need to work on cangdiissues involving small
factories and enterpriseS. Currently, Korea spends over 2% of its GDP on
environmental expenditure. However, permit and ement systems have
deteriorated over the past few years. Beginning@e4, the Ministry of Environment
gain control of permitting, inspection, enforcementd prosecution of major emitters.
This was done through its regional offices. Howevar 2002, enforcement
responsibilities were shifted to local authoritiegshe areas of air, water quality, and
municipal waste management. Since then, the nupfiespections, and the fraction
which leads to prosecutions, has decrea8éthis transfer was part of an entire
restructuring process in the government pursuanth&o Act on Promoting the
Devolution of Central Government Authority. Alondsi this, a presidential
commission was created to encourage the transfdéocal authorities, the power to
enforce laws. Municipalities and provinces wouldrghenforcement duties, except in
large cities such as Seoul and Daegu, where tlygewould have full enforcement
responsibilities. This is not the first time Kordaas initiated devolution of
enforcement powers; it also occurred in the ea®§01s and before 1984.

Korea became very active in the realm of sustasavbwth following the 1997
economic crisis. It streamlined and simplified pitimgy procedures so that many
emissions and discharge permits were obtainabée #fl0 days. However, permits
are not always sufficient to control pollution besa environmental permits are
issued for each environmental medium, and ther®igtegrated permitting system
that provides complete coverage of production. Téystem lacks efficiency in
prevesr;tion and control of pollution because theeer®@ comprehensive inspections at
firms.

Government Structure in Summary
- Central government delegates most duties to nagiand municipal levels.
-Local governments gain more control, especiallgtieg to environmental laws

>4 Jeong, Hoi-Seong and Deokho Cho, ‘Urban EnvirortaléBovernance in Kore€2001) World
Planning Schools Congress 11-15 July, ShanghanaChi
55 i
Ibid.
® OECD Koreaat 149.
>’ |bid.
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3.3 Public/Private Partnerships and monitoring

In the 1990’s, many public-private partnership folahs between business and
environmental NGOs were developed to address nemues. Some businesses have
adopted environmental management systems, andtipchess engaged in voluntary
approaches in environmental monitoring, particylamh oil spill remediation,
chemical management, and energy saving. NGOs dogveal to participate in
environmental inspection.

A Presidential advisory board, the Presidential @wssion on Sustainable
Development, was established in 2000. The groupsisbrof 76 people from
government, industry, NGOs and academia. In additm creating sustainability
strategies to recommend to the government, the ¢ssion also facilitates public-
private cooperation’

3.4 Public Awareness and NGO involvement

Since the beginning of the democratisation proceise 1990'’s, citizen awareness of
and participation in environmental issues has es®d. According to Dr. Hoi-Seong
Jeong, who seems to be the leading expert on canggliand enforcement issues in
Korea, public awareness and input has been instriainén changing the way
Koreans approach environmental law. This has maoburred in the form of NGO
activity and citizen's awareness.

Public concern and public awareness have led tatgranvolvement of public
organizations, and research institutes were opetedstudy environmental
protection®® This is mainly due to greater public awareness éhéorcement of laws
has increased. Citizens are more aware of thegssum can bring claims against
violators.®* A well-informed citizenry is an essential compongéa a complete
environmental monitoring system, and the Koreanegawient recognizes that public
knowledge can be a huge advantage to itself anddiety®?

Central and local governments have introduced Byste encourage participation in
environmental governance. This includes citizen isdy committees for
environmental policy making, and reward systems raonitoring and reporting
environmental violations, available to the genepaiblic.®® Dr. Jeong highly
emphasises citizen participation because envirotahéssues cannot be overcome
without adequate understanding on the part of ez In addition, most
environmental policies cannot be implemented pHigpevithout support and
knowledge from the local community. Individual zé&ns can now bring suits in court

*% |bid at 121.
%% bid at 207.
60 Jeong, Hoi-Seong and Deokho Cho, ‘From Confraotiab Partnership: Urban Environmental
governance in Korea’ (200Mternational Review of Public Administratidfol 7 No 2.
Ibid.
2 OECD Koreal8
83 Jeong, Hoi-Seong and Deokho Cho, ‘Urban EnvirortaléBovernance in Kore€2001) World
Planning Schools Congress 11-15 July, ShanghanaChi
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if they know an environmental law is being violafé€itizens are becoming part of
the enforcement process, as monitoring by civijasups and continuous monitoring
systems have been introduced.

Korea’s active citizenry is largely attributablettee spread of democratization in the
past few decades. It has taught people that theyrake decisions concerning their
own communities. People now realize that to haxengtenvironmental management
systems, a country must first: (1) establish angfnoaformation network that can also
function as a medium for policy enforcement anduoéidn in administrative
corruption. (2) administrative services can be iovpd by giving the public easy
access to information on projects and policies, &) environmental laws and
regulations should be written in clear, understateléanguage, and should be more
integrated.

Since the 1990’s, central and local government leacouraged public participation
mechanisms, such as environmental policy-makingneiti@es and reward systems
for citizens who monitor and report violations ohveonmental law. More
specifically, by the late 1990’s, most local goveents had created a Local Agenda
21 program that has encouraged the participatidocad people.

Increasing public interest in environmental issuEso prompted the central
government to improve public relations. For examptean attempt to gain public
understand and support for new programs, it madeffant to inform citizens of its
environmental policies and projects. The governmientequired to hold public
hearings or briefings before implementing some lang regulations. One example of
this is the requirements of the Environmental Inigeasessment (EIA) Act. This Act
requires developers, before beginning a projecthéofirst draft of their EIA and
explains it to residents. Then, if a certain numbkresidents request a hearing, a
public hearing is required.

Policy advisory bodies were also created and exgmartd encourage democratic
citizen participation. For example, the NationafkP&€ommission, which has the
ability to designate and abolish national park sread review decisions relating to
national parks, consists of nine governmental spr&tives and 10 civilians.

There have also been three different types of pybivate forums created to help
supplement insufficiencies in the public sectord am also help gain public trust in
the government. The first type of forum is meantsigpplement public sector
resources, such as the civil monitoring and repgrtsystem. The Honorary
Environmental Monitors System, which started in 2,9& overseen by regional
offices, and offers a reward system for the repgrof illegal polluting activities. In
addition, the regional office names people who haklewn a strong devotion to
environmental protection. As of 2002, there wer@Q@0 civilian inspectors.

The second type of public-private forum is a coapee system to promote
understanding between government and residentsKdrea, all environmental
facilities are public, so the government is resgaasfor the construction and
operation of these facilities. The cooperative forallows residents to supervise the

* Ibid.
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installation, operation, and management of enviremia facilities. They are also
involved in decisions relating to the facilitieshé third type of public-private forum

that developed recently occurred between the gowvenh and NGOs. These two
sectors created joint environmental campaigns aludational programs to increase
citizen participation and awareness. It has becpomular for the government and
NGOs to hold joint environmental events, such asrl@V&nvironment Day and

World Water Day. There have also been joint envirental campaigns, seminars,
and workshops between NGOs and the Ministry of EBm¥ironment, such as a
movement to reduce food waste in restauréhts.

It is through NGO development, public awareness, @@mocratization that Korean
environmental enforcement and compliance has dpegdlinto the system they have
today. Citizen and community participation is vithla country wishes to increase
monitoring and enforcement. Public advocacy forgaheironment, including lawsuits,
have given the citizens more direct contact andlirament with environmental

issues, and has steered the government to changelities. The number of NGOs
has increased dramatically in Korea. In 1980, theee only 33 NGOs in Korea, and
most of them were not legally registered with tliwegnment. By 1999, there were
already 442 NGOs, most of which were registeredh witlated governmental

sectors’?

Figure 2 provides a chart showing the differenetypf citizen participation in Korea.

Citizen Participation in Environmental Compliance
-Over past two decades, large increase in citinaareness and participation.
-Government has encouraged participation, includingation of citizen advisory
committees, public hearings and briefings.
- Honorary Environmental Monitors System recognizesl rewards people for
identifying polluters.
- Joint government and NGO events

3.5 Private Enforcement of Environmental Law§’

As mentioned in the initial discussion there hasrbeunder-enforcement of
environmental law in Korea by government branchddnder-funding has been
chronic, and the government was left with insuéfidi resources to pursue standard
regulatory approaches. To supplement the inadeqoablic enforcement efforts,
private enforcement action has often had to plegtain preventing breaches of law.

In the 1990’s, due to public outcry, Korea changsdnvironmental law system to a
US-based model. It revised existing legislation @nodmulgated new laws to fight
pollution and other environmental issues. KoreassiB Environmental Policy Act
(BEPA) is modelled after the National EnvironmerRalicy Act (NEPA) in the US.
BEPA includes medium-specific statutes, such asAbe on the Assessment of
Impacts of Work on Environment, Traffic, Disasteesc. based on similar statues

% Jeong, Hoi-Seong. ‘Citizen Involvement in the Eamimental Policy Process in Korea’ (2002) at 5
® Jeong, Hoi-Seond/rban Environmental Governance in Koréa

67 Cho, Hong Sik, ‘Against the Viability of Privatenrcement: Focusing on Korean Environmental
Law’ (2007)Journal of Korean Law/ol 7 No 1, 81.
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from the US. By March 2005, the Ministry of Enviraent had jurisdiction over 39
environmental statutes, and more were being cre&edronmental regulations and
statutes are enforced through criminal and admatige sanctions, and civil liability.

Under the new system, private enforcement can osti@n concerned citizens sue
the government, not polluters directly, to stop govnent inaction or wrongdoing.
Concerned citizens who bring neighbourhood claimisgs the government can go
through the process with little cost to the exgtanforcement scheme. They can also
detect illegal conduct more easily. There is aimtiibn between the private cases for
the protection of individual rights and cases farblc purposes. The “private
enforcement” discussed here refers only to casasng to public purposes. Private
enforcement in this context is sometimes a wayufgpkement governmental under-
enforcement, although it is important the governmemntinue to play the most
important role®® Therefore, individuals should not be expectedrioree legal rules,
even if they are personally affected by lack ofgovnental enforcement.

This is an example of decentralised , environmestales and underenforcement are
examples of market failure. The market price systeas not been reflected and

internalised by firms who create pollution and east an effort to compete in the

marketplace. Private law can force these firmsoimmensate parties injured by these
externalities, but civil law and private litigati@me not ideal for this responsibility.

In Korea, in addition to suing firms directly, inmtiluals have a number of routes to
challenge administrative actions. For example, tbay bring the case directly to
court without having to first exhaust all admingdive remedies. They can also
submit a petition to the National Grievance SetdamCommittee under the Prime
Minister, or bring administrative appeals beforeocamission under the Minister of
Legislation. In addition, 16 cities in Korea haveatinal Environmental Dispute
Resolution Commissions (NEDRCs) and Local EnvirontaleDispute Resolution
Commissions, where citizens can bring disputeswBeh 1991 and 2003, 1,345
environmental disputes came before these commissand 1,016 were successfully
resolved®® When agencies make rules and administrative #Huty, must follow the
1996 Administrative Procedure Act, which increasles information provided in
formal records. This, in addition to the Law ons@osure Information, provides
citizens with extra information when forming theomplaints.

Public law allows courts to review administrativectsions. The Korean constitution
and other statutes guarantee most parties the tagbting a case for review if a
decision directly affects their welfare. Adminigive acts are only reviewable if they
are formal exercises of public authority that effesly restrict a plaintiff's legal
rights. Reviewable acts must also be in the fitaye of the administrative process,
immediately effective, and not subject to any fartithanges. Korean courts are
generally known to defer to the decisions of therages, and normally only take
routine cases.

% Greve, Michael, ‘The Private Enforcement of Enrimental Law’ (1990) 65 Tulane Law Rev, 339,
346.

% Greve, Michael, ‘The Private Enforcement of Enwimeental Law’ (1990) 96. See generally Ministry
of Environment, Green Korea 2004: Building an Eam@®nunity for the 2% Century, 35 (2004).
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In the realm of private law, the Korean Constitntgives Korean people a right to a
healthy and pleasant environment. However, the SaerCourt has been reluctant to
enforce private claims based on Constitutional @nagherty rights unless very specific
conditions are met. These conditions include thaliexk identification by statutory
provisions of the owner of the right, the conteinth@ claim, and counter-parties. This
makes it very difficult to bring a case under Cdnsibnal and property rights law
unless the case is based on a specific statutegihed the parties a legal interest.
Instead, cases are often pursued under nuisarntoet daw. Currently, there are very
few precedents for this type of case.

In terms of damages, Korean Civil Code does naiwalthe award of unforeseen
extraordinary damages, nor does it allow nomirtednsatic, or punitive damages. In
most tort cases, injunctive relief is banned by @l Code, and courts rarely issue
permanent injunctions based on environmental clagnst governmental or large
corporate projects. Injunctive relief is most ofgmanted when a plaintiff files a case
for nuisance due to a neighbouring building, areldburt will grant injunctive relief;
however, courts may also only award damages basetthed current value of the
plaintiff's future losses. In an attempt to reddie limitations of private law in the
court system, courts have relaxed standards off,pepcouraged quasi-class actions,
and even come up with new remedies. However, tlsedations are somewhat
controversial, and also put a strain on the trad#i role of the court. General
administrative litigation rules may only be usedHKxgyrean courts to hear an agency
determinations if there is “administrative dispmsit which is the equivalent of the
doctrine of “ripeness” in the US.

The Korean court system has changed in recent.yBegsiously, for a petitioner to
have standing to sue, she had to have a defined ilegrest in the case; in many
situations, it was very difficult to show.

Difficulty in Showing Standing

One recent case illustrates the difficulty in shayvistanding. When opponents |of
nuclear power, and people who did not want nucleewer reactors in thejr
backyards, challenged nuclear reactor permitsciiens were dismissed due to lack
of standing. The court looked at regulatory statwdad concluded that, despite the
fact that there was a safety clause to protectipghlfety, that clause was meant for
the general public, not for particular individualBhe clause was interpreted |to
encourage the safe design of the reactors, notrdteqs neighbours who may be
concerned about their personal saféty.

Over the past few years, the Supreme Court haersaft its approach towards
individual environmental activists. The Court hascently given standing to
individuals living in an EIA area on the basis tlihéy have a concrete, specific
interest to be protected by the specific EIA thdeseloper may have violatéd.

0 Greve, Michael, ‘The Private Enforcement of Enwimeental Law’ (1990) 96. See generally Ministry
of Environment, Green Korea 2004: Building an Eamv®nunity for the 2% Century, 35 (2004).
" Ibid at 10 DBW 97 nu 3286 (April 23, 1995) (S iKa).
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In 2005, further progress was made when the cald that even individuals living
outside of an EIA area may have standing if thep paove a fear that their
environmental interests are damaged by the allegéakions of law. In contrast to its
earlier decision regarding nuclear reactors, therCm this case reasoned that the
general public interest was not the only right poted by the safety clause; concrete
individuals’ environmental interests were also pobéd.

In addition, the “Amendment Bill” removes the nesigsof legal standing. Currently,
anyone who has a “legally just interest” may brimgcase. Under this reasoning,
judges can decide whether someone has standingntp dn administrative litigation
case based on Constitutional principles, releviattites, or any other grounds.

When courts review agency decisions, the petitibiasrthe burden of persuasion, and
must prove abuse of discretion or illegality. Poenly, courts were deferential to
agency decisions, but recently, this has begumifa #n the “Saemangeum” case, in
which petitioners tried to stop the reinforcing afsea wall due to the pollution
construction, was creating, the Seoul Administati€ourt ruled in favour of
environmental protection. It ruled that previoudireates had been flawed, and
massive damage would be caused to the area.

Environmental victims have a variety of options fecovery. Remedies range from
permanent injunctions to recovery of damages frattupon. Injunctions are getting

increased attention, but there are issues witlKtrean litigation process. Similar to
Germany and Japan, the civil law legal system imeodoes not allow for class
actions, jury trials, or punitive damages, and g@remt injunctions are very rare.

Private Enforcement in Summary

- Modelled environmental regulatory system aftertéth States.

-Poorly designed legislation and lack of funding te citizen participation
-Korean constitution and other statutes guaraniteeeie’s right to bring a case if ja
decision directly affects their welfare.
-Legal standing: Supreme Court now allows peopléring case even if they live
outside an impacted area

- Legal remedies include permanent injunctionspvecy of damages.

3.6 Korean Green New Dedf

UNEP has called on the G20 to engage in a GlobakGmMNew Deal, in which
countries invest at least 1% of total GDP to pramgreen economic sectors. There is
a focus on improving energy efficiency in new/exigt buildings, stimulating
renewables, and enhancing sustainable transport.

To stimulate job creation and revitalize the ecopolorea started a Green New Deal
stimulus package in January 2009. It consistsnafifcial, fiscal, and taxation policies.
It equals US$38.1b, or 4% of the country’'s GDP, amds scheduled to be
implemented between 2009 and 2012. About 80%, @.783 was allocated to

"2 UNEP Global Green New Deal Update from G20 Pittghisummit (Sept 2009).
http://www.unep.ch/etb/publications/Green%20Econt®8%2020%20policy%20brief%20FINAL.pdf
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environmental-related themes, such as energy efftgi in buildings, renewable
energy, low carbon vehicles, and water/waste manage

Korea has been especially efficient at spendingrigen stimulus money. Nearly 20%
of funds had been disbursed by the end of the Hiast of 2009, while most other
countries had only spent 3% by this pdiht.

Korea has been active in investment and policyrneftowards long-term strategies
for green growth. Its “Five year Green Growth PI&2009-2013) is a medium term

plan to implement low carbon and green growth wisidl his plan uses 2% of GDP,
or US$8 6b to be spent on climate change/energstaimable transport, and the
development of green technology. It is expectegrtmluce between 1.56 and 1.81
million jobs and add approximately $150bn to thereeny. Korea’'s Green Stimulus

spending can be broken down into sector: Reneviaidegy- 6%;

Energy efficient buildings- 20%; Low Carbon veh&l@3%; Railways- 45%;

Water and waste- 6%.

To provide a policy framework, policy, regulatorgnd fiscal reforms are being

adopted to achieve green growth. In August 2009 gthvernment announced options
for voluntary emissions reduction targets where @afissions could be reduced by
between 21- 30% compared to projected growth frof@bdevels to 2020. In addition,
Korea is participating in regional cooperation,tsas the adoption of a declaration of
support of an East Asia Climate Change Partnershipd of $200m to support low

carbon development in East Asia.

Korean Green New Deal in Summary
- Stimulus package, spending US$38.1b, or 4% otthmmtry’s GDP, with a focus on
energy efficiency in new/existing buildings, stiratihg renewables, and enhancing
sustainable transport.
- Five Year Green Growth Plan (2009-2013), plamtplement low carbon and green
growth visions

Environmental Enforcement in Korea: A Summary
Focus on the Industry level- courts, consumergesis.
Democratization: Since democratization in the 1990’s, Korea hasltgionized the
way it handles environmental laws, creating strictegislation and investing

resources into the sector.

Local level: Governments are given power in making environmetgisions and
can develop their own protection measures.

Public Awareness:Through NGO involvement (and, to a smaller extgaternment
initiatives), local people have become aware ofirenmental issues on a national

3 Global Green New Deal Policy Brief, March 2009.
http://www.unep.ch/etb/publications/Green%20EcontsiNEP%20Policy%20Brief%20Eng.pdf
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scale and in their own towns. This has led to pr@sbeing put on the government|to

better protect the environment, create stricteislatjon, and enforce laws.

Private Monitoring: private citizens and NGOs have shown great inmain
monitoring neighbourhoods and cities. They arenéegral part of the enforcement
process.

Private Court Cases: Korean citizens can bring cases against the gowemh or
companies regarding environmental issues.

Recommendations:

The result of this review of the objectives andiam available to a country such as
the PRC for environmental enforcement indicates tivere is a substantial range of
options available for addressing the dual probldnervironmental compliance and
asymmetric information.

This review suggests that the following measureghinbe adopted as a model for
environmental compliance within the PRC:

1) An independent environmental monitoring agency (IE#milar to the UK'’s

2)

3)

4)

5)

6)

Environment Agency) should be considered for adopth the PRC. The
agency would be wholly independent of political anthisterial bodies, and
charged only with enforcing environmental standandal! parts of PRC.

The members of the IEA should be subject to a addethics requiring that
any discretion be exercised in line with agencyngples, and subject to
review by the Sanction Review Panel (set out belowAny failure of a
member of the IEA to exercise discretion in accoogawith the standards of
professionalism and competence is subject to imatediemoval. A civil
service commission should enforce such a standgithst all members of the
IEA (as in the case of France).

The IEA should have the authority to assess a fjmadaf penalties against
non-compliant firms, ranging from civil penaltieBngs) to the lodging of
criminal actions. (as in the UK)

The IEA should publish all information on environmi&l compliance on its
website on a regular (e.g. monthly) basis, inclgdia) names of any firms
breaching standards; b) the extent of noncompliaticany fines or penalties
proposed or assessed; and d) any fines or penadiiested. (as in the UK)
The objective of civil sanctions should be to assmssts in the amount of any
gain received by the non-compliant firm, togethéhvany costs incurred by
the community or environment impacted by the nomygleance. The penalties
should be immediately assessable by the IEA, stutgats own discretion, but
according to the principles set out here. (afienuK)

A Sanction Review Panel (SRP) should be establigbigdilar to the UK)
which assesses whether the penalties being asdagsdieel IEA are equivalent

57



7)

8)

across jurisdictions and firms, and in accordandé the principles set out
above for setting penalties.

Private associations or individuals should be engyed to bring complaints
before the SRP in the event that any act of nonptiamce is not adequately
monitored or penalised by the IEA. An individu&osld be able to bring

such a complaint if he/she is able to show thashe/is impacted by the
noncompliance. An association (NGO) should be dblebring such a

complaint if it is able to show that the represgataof such an interest is part
of the reason for the association’s existence ao@@ance with its constitution.
(as in France and Korea)

Private associations (NGOs) should be enabled diglégion for the purpose
of monitoring and encouraging compliance with eowmental standards.
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Figure 1

Environmental Law Enforcement:
Actors and Agents in Enforcement
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Figure 2
Techniques to Ensure Compliance with EnvironmentaNorms in France
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Figure 3

Organization of the UK Environment Agency (Englandand Wales)
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Figure 4

Statistics on the number of prosecutions, cautiongnd notices from 2000-2007 in the

UK
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Figure 5
Environment Related Organization Structure of Korea
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Figure 6
A Typology of Citizens’ Participation

Type Major Policy Stage Information Number | Interests
Group Flow of Issues | Represented
Citizens’ self- | Residents Whole stages | Residents— Single Broad, private,
governing residents issues social
Victims’ Victims; Implementation| Residents Single Narrower,
demand business, government project or | Private
government issue
Experts’ Experts In general, Experts Specific Broader, social,
policy advice | (NGOSs); formation (NGOs)— policy intergenerational
government government area multi-species
Government's| Residents Mainly Government> Single Broad, private,
public (victims); implementation;| residents policy or | social
relations government | sometimes project
formation
Public-private | Residents Implementation| Residents Specific Narrow, private,
co-production| (NGOs); (NGOs)«» project or | social
government government service
Multi- Civil society | Whole stages Government Whole Broader, social,
stakeholders | (NGOs) civil policy intergenerational
partnership government, society-business| issues multi-species
business

SourceHS Jeong and D Cho, ‘From Confrontation to PartmiprdJrban Environmental Governance
in Korea’ (2002)international Review of Public Administratid&ol 7 No 2, 57.
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